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JUDGMENT

Kajimanga, JS delivered the judgment qf the court.

Cases referred to:

1. Preston v Luck [1884] 27 Ch 497

2. Mwendalema v Zambia Railways Board (1978) Z.R. 65

3. Gideon Mundanda v Timothy Mulwani and 2 others (1987) Z.R. 29

4. Development Bank of Zambia and Livingstone Saw Milk Limited v Jet Cheer
Development Zambia Limited (2000) Z.R.

5. Hillary Bernard Mukosa v Michael Ronaldson (1993-94) Z.R. 92

6. Turnkey Properties v Lusaka West Development Ltd and 2 others (1984) Z.R.
89



&

10.
iy 8
12,
13.
14.
15.
16
I

18.

12

Zimco Properties Limited v LAPCO Limited (1988 — 1989) Z.R. 92

Sable Hand Zambia Limited v Zambia Revenue Authority (2005) Z.R. 109
Zambia State Insurance Corporation Ltd v Dennis Mulikelela (1 990-1992) Z.R.
18

Ahmed Abad v Turning and Metals Limited (1987) Z.R. 86

Shell and BP Zambia Limited v Conidaris and Others (1 975) Z.R. 174
American Cynamid Company Limited v Ethicon [1975] AC 396
Communications Authority v Vodacom Zambia Limited (2009) Z.R. 196
Behbehani and Others v Salem and Others [1989] 1 WLR 723

Bank Mellat v Nikpour [1985] FSR 87

Lloyds Bowmaker Ltd v Britannia Arrow Holdings Plc [1988] 3 All ER 1358
R v Kensington Income tax Comrs ex p Princess Edmond de Polignac [1917] 1

KB 486
Series 5 Software v Clarke and Others [1 996] 1 AllER 870

Legislation and other works referred to:

1.

Lands and Deeds Registry Act Chapter 185 of the Laws of Zambia; sections

33 and 54.

Introduction

[1] The court regrets the delay in delivering this judgment. This 1s
an appeal against the ruling of a judge of the High Court,
(Kamwendo, J), discharging an ex parte order of interim

.

injunction earlier granted to the appellant.

Background

[2] The background facts are that the appellant issued a writ

against the appellants claiming:

i. An order for specific performance of a contract of sale in respect

of a portion of Stand 665 Itimpi, Kitwe measuring 100 by 75
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metres entered [into] between the appellant and the 1st and 2nd
respondents on 2314 August 2011. |

ii. A declaration that the appellant is entitled to the piece of land
bought from the 1st and 2nd respondents forming part of Stand
665 Itimpi, Kitwe measuring 100 by 75 metres.

iii. An order of injunction restraining the 1st and 2nd respondents
from alienating the portion of Stand 665 Itimpi, Kitwe
measuring 100 by 75 metres sold to the appellant by the 15t and
2nd respondents and a further order for an interim injunction
restraining the 371 respondent from clearing or developing the
portion of Stand 665 Itimpi, Kitwe sold to the appellant by the
1st and 2rd respondents.

iv. Costs.

The appellant then applied for and obtained an ex parte order
of interim injunction. The affidavit in support of the application
disclosed that on 23rd August 2011, the appellant and the first
respondent through the second respondent, with a power of
attorney for the first respondent, entered into a contract of sale
relating to a portion of Stand No. ?65 Kitwe measuring 100 x
75 metres at a purchase price of Kl 10,000.00 and the legal fees
for the conveyance were paid to Messrs Freddie and Company.
From 23rd August 2011 to the date of the application, the
appellant had been awaiting the processing of the offer letter

and certificate of title. On 1st October 2013, when the appellant
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company wanted to move on site, they found that the land had
been cleared in readiness for development. Upon enquiry, it was
discovered that the land was being cleared by the third
respondent. However, at the time of the sale, the first and
second respondents did not mention of any encumbrance on
the property nor did they explain how the third respondent

company found itself on the said piece of land.

The first and second respondents’ affidavit in opposition
disclosed that the contract alluded to by the appellant was
actually not only in relation to Stand No. 665 Kitwe but was also
in relation to Stand No. 8585 Kitwe. The actual value of Stand
No. 665 Kitwe was pegged at K170,000.00 and the appellant
offered the first and the second respondents Stand No. 8585
Kitwe at the agreed purchase price qf K60,000.00 which formed
part of the purchase price for étand No. 665 Kitwe. Two
separate contracts were drawn and executed for Stand Nos. 665
and 8585 Kitwe with the purchase price of K110,000.00 and
K60,000.00 respectively. Pursuant to the foregoing, the

appellant paid the first respondent the sum of K110,000.00 and
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no money was exchanged in relation to Stand No.8585 Kitwe.

The affidavit evidence also disclosed that when the first and
second respondents took possession of Stand No. 8585 Kitwe,
they were firstly approached by the neighbourhood committee
which claimed that the land was meant for a local clinic. Later,
they were approached by a Chinese national who claimed that
the land belonged to him. Upon conducting a search at Ministry
of Lands it was indeed discovered that the land belonged to
Wang Qing Zhen. After this discovery, the first and second
respondents rescinded the contract of sale but the appellant
pleaded with them, promising an alternative plot. As at 27t
September 2012, the appellant had not found alternative land
to replace Stand No. 8585 Kitwe, prompting the first respondent
to affirm the cancellation of the transaction and to refund the
appellant the sum of Kll0,000.(’){O. The appellant, however,
refused to collect the refund but the first respondent is still
willing and able to refund the money. Accordingly, the appellant

is not entitled to an injunction on account of the foregoing.

The third respondent’s affidavit in opposition disclosed that the
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entire Stand No. 665 Kitwe belongs to the third respondent,
having purchased the same at K800,000.00 from the first and
second respondents through their advocates, Messrs Freddie
and Company, which firm incidentally is being said to have
represented the appellant and possessed ostensible authority
on behalf of the appellant even at the time the third respondent
purchased the property. The third respondent took vacant
possession as far back as August 2012 and a search conducted
at the Lands and Deeds Registry did not reveal any
encumbrance on the property. Restraining the third respondent
would trigger astronomical damages and will have the effect of
disrupting development over the whole Stand No. 665 Kitwe as
the said property is one. Thus, this was not a proper case where

an injunction could be granted.

In the appellant’s affidavit in reply;fit was deposed that the first
and second respondents were deliberately trying to mislead the
court by creating fraudulent documents so as to defeat the

course of justice and the exhibit marked “WN2” in the first and

second respondents’ affidavit was a forgery. The rescission of
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the contract should be by way of a court order and cannot be
done unilaterally and that the purported sale of the piece of land
measuring 100 x 75 metres forming part of Stand No. 665 to

the third respondent was fraudulent, null and void.

Consideration of the matter by the High Court and decision

(8]

After considering the affidavit evidence and the arguments of
the parties, the learned trial judge found that at the time the
appellant was coming to court to obfain the injunction, the third
respondent was already in possession of the whole premises;
and that the holding of a certificate of title is a prima facie case
of right to the land so demised. This, in his view, showed that
there is no status quo to protect as the claimed land was already
in the hands of the third respondent. He also observed that the
issue of fraud which the appellant l}ad alluded to in his affidavit
in reply had not been pleaded in tﬁe writ of summons and

statement of claim.

It was the finding of the learned trial judge that damages would
be an adequate remedy should the court find in the appellant’s

favour at the end of the trial as the cost of demolishing the
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structures being built on the disputed piece of land is
quantifiable. Having so found, he ruled that he would not
consider the balance of convenience as it would be
inappropriate in the circumstances to do so. He accordingly
discharged the ex parte order of interim injunction earlier

granted to the appellant.

The grounds of appeal to this court

[10] The appellant has now appealed to this court on three grounds

[11]

as follows:

1. The court below erred in discharging the interim injunction
relating to a disputed piece of land and in so doing disturbed the
status quo which was so essential in this case as the matter
involves land.

2. The court below erred in delving into the main matter by pre-
empting the possible decision of the court.

3. The learned trial judge erred in holding that damages would be
an adequate remedy if the appe]_ald’;mt lost the piece of land the

subject of these proceedings.

All the parties filed heads of argument. At the hearing, the
respective counsel for the appellant as well as the first and
second respondents briefly augmented their written

submissions. We will not reproduce their oral submissions here
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because they were a repetition of the written heads of argument.

In support of ground one, Mr. Michelo, the learned counsel for
the appellant submitted that the purpose of an injunction is to
preserve the status quo so that parties are left in the same
position in which they were up to the time the court makes a
decision on the matter. We were referred to the English case of

Preston v Luck! in support of this argument.

It was accordingly submitted that the discharging of the interim
injunction was erroneous as the third respondent can dispose
of the property the subject of these proceedings before
conclusion of the matter and the proceedings will be made

ineffectual.

In arguing the second ground, counsel submitted that by
talking about the contract being ri{escinded and of fraud not
being pleaded, the court was delving into the merits and
demerits of the matter. Reliance was placed on the case of
Mwendalema v Zambia Railways Board? where Gardner, JS
held that triable issues are not proper for determination in

interlocutory proceedings.














































































