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INTRODUCTION

This appeal involves a claim by a commercial merchant for
goodwill compensation. It is sequel to the termination of
contractual arrangements which the merchant had entered
into with suppliers of products whose marketing in Zambia

the merchant had undertaken to do on an exclusive basis.

The merchant claims that through its spadework it had,
during the period it exclusively marketed the suppliers’
products on the Zambia market, grown a brand loyal

customer base and thereby improved the brand’s goodwill —
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that intangible value - that will continue to inure to the

suppliers’ business.

The suppliers, as trademark owners of the marketed
products, deny that the merchant has any colour of right to

claim goodwill compensation.

BACKGROUND FACTS
All the parties to the present appeal are bodies corporate,
legally recognized as such under the laws of the respective

jurisdictions in which they were incorporated.

For completeness, the respondent and the first appellant are
private companies limited by shares and registered under the
Companies Act, chapter 388 of the Laws of Zambia, but have
continued to exist as such under the successor legislation to
this statute, while the second, third and fourth appellants
are private limited companies incorporated under the relevant
laws of the Republic of South Africa. The fifth appellant, on
the other hand, is a public limited company registered as
such under the laws of the Republic of South Africa and is

listed on the Johannesburg Stock Exchange.
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The second, third and fourth appellants enjoy a symbiotic
relationship with one another — each one of them being a

subsidiary company of the fifth appellant.

The present dispute arose from what, on all accounts, started
off as a fairly cordial business relationship between the
respondent and the second appellant. The respondent’s
narrative of the background facts was that on its behalf and
that of the second appellant, an oral agreement was entered
into by their representatives sometime in 1997 under which
the second appellant was to exclusively supply the
respondent with baking products (to wit, Chipkins bakery

products) for sale on the Zambian market.

Other terms of that oral contract, according to the
respondent, were that the respondent was to have a 75 days
statement credit facility within which to settle the account in
respect of the products supplied by the second appellant; the
second appellant was to give to the respondent a rebate of
2.5% of the total invoice amount upon proof of export of the
products from South Africa; the respondent was to arrange

collection of the bakery products from the second appellant’s
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premises and was, to this end, to meet the costs of
transportation, insurance and taxes for the products. The
respondent would then put a mark-up on the sale price of the
products and distribute the same on the Zambian local

market.

It was the respondent’s position that the second appellant
and the respondent had originally agreed that their oral
contract would be automatically renewed yearly on the first of
January. However, on the 12t July 1999, a new development
occurred in that contractual arrangement: the oral contract
was confirmed by way of a letter from the second appellant to

the respondent.

A couple of years later, in 2004 to be precise, the respondent
concluded a similar but separate oral agreement with the
third appellant. Under that agreement, the respondent agreed
to assume the role of exclusive distributor of the third
appellant’s products (to wit, the Crown natural products)
throughout Zambia. The terms of that engagement were
identical to those applying to the contractual relationship
assumed between the respondent and the second appellant

particularized at paragraph 2.5.
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It would appear that the business relationship between the
respondent and the second appellant, on the one hand, and
the respondent and the third appellant on the other,

flourished without incident until August, 2013.

On the 8™ August 2013, a development occurred which no
doubt was unsettling for what had hitherto been tranquil
commercial arrangements between the respondent and the
second and third appellants: the Managing Director of the
fourth appellant (Bidvest Ingredients (Pty) Limited) penned a
letter to the respondent, notifying the latter that the fifth
appellant had resolved to terminate the contractual
relationship between the respondent and the second
appellant, and that existing between the respondent and the

third appellant.

The respondent viewed the decision by the fifth appellant to
terminate the respondent’s contractual arrangements with
the second and third appellants as illegitimate, granted that
the respondent had no contractual relationship with either

the fourth or the fifth appellant.
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Arising from the termination of the respondent’s business
relationships with the second and the third appellants, the
latter discontinued the supply of their products to the
respondent after 1st October 2013, thus making it impossible
for the respondent to continue to service its customers

competitively.

The respondent claimed that as the sole distributor in Zambia
of Chipkins branded products for sixteen years and sole
distributor in the same market of Crown branded products
for nine years, it had, through its aggressive marketing of
those products, developed a brand-loyal customer base to
which it distributed approximately 200,000 tonnes of
Chipkins Bakery products and 10,000 tonnes of Crown

natural products annually.

The respondent grumbled that through its distributorship
and marketing efforts during the subsistence of the
contractual arrangements, a considerable level of goodwill
value in the second and third appellants’ products had been
generated from which the second, third and indirectly, the
fifth appellants had benefitted considerably. The goodwill

value 1involved would survive the termination of the



2.14

2.15

J8

respondent’s contractual relationship with the second and
third appellants as the marketing of the products would
henceforth be carried out through the first appellant, which
was specifically incorporated in Zambia to replace the
distributorship role of the respondent in respect of the second

and third appellant’s products.

Without offering any compensation to the respondent for the
goodwill value in question, the fourth appellant demanded a
transfer of the respondent’s customer list, which customers
were in any case bound to migrate to the first appellant,
granted the refusal by the second and third appellants to

continue supplying the respondent with its products.

The respondent further complained that in the period
immediately preceding the termination of the contractual
arrangements with the second and third appellants, the
respondent experienced delays in receiving deliveries of
products from the two contract appellants which the
respondent believed was intentionally designed to occasion

reputational damage to the respondent among its customers.
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2.16 Much irritated by these developments, the respondent sought

the intervention of the High Court to provide relief.

3.0 CLAIM IN THE HIGH COURT AND DECISION OF THAT COURT

3.1 In the High Court, the respondent claimed, in its amended
writ of summons, the following relief:

(i) A declaration that the termination [of the contracts] by

the fourth and/or fifth appellants was unlawful.
(ii) Against the second and third appellants:

(a) Specific performance of the distribution

contracts.
(b) Alterative to(a)

© ) damages for breach of contract;

ii) damages for loss of earnings

(c) Damages for injury to commercial reputation.

(iii) Against the fourth and fifth appellants

(a) Damages for unlawful interference; and

(b) Damages for procuring a breach of contract.

(iv) Against the respondents jointly and severally,
compensation for the transfer of the benefits of the

goodwill from the respondent to the first appellant.

(v) Interest on the sums payable at the current Bank of

Zambia lending rate






























































































































