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IN THE SUPREME COURT OF ZAMBIA APPEAL NO. 14/2019

HOLDEN AT LUSAKA

(Civil Jurisdiction)

BETWEEN:
MRS. MARGARET M. S. MULEMENA APPELLANT
AND
BENNY CHIHOLYONGA 15T RESPONDENT
GETRUDE MATOKWANI CHIHOLYONGA 2ND RESPONDENT
CHILAMBWE TINDYE MAPULANGA 3RD RESPONDENT
Coram . Wood, Kaoma and Mutuna, JJS

On 11tk August 2020 and 2374 September 2020
For the Appellant : Mr. R. Musoni of Messrs Iven Mulenga and

Company

For the Respondent : Mr. S. Lungu SC and Mr. N. Ngandu of Messrs

Shamwana and Company

JUDGMENT

MUTUNA JS, delivered the judgment of the Court.
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Introduction

1)

2)

This appeal emanates from a decision of the Court of
Appeal delivered on 1st August 2019 in terms of which,
the Appellant's appeal from the decision of a High Court
Judge was dismissed.

In the appeal, the Appellant sought an order nullifying
the sale of subdivisions B and C of Lot Number 2745/M,
Ibex Hill Lusaka, (the properties) from herself to the Third

Respondent and First and Second Respondents,

respectively.

Background

3)

4)

The Appellant in . this matter was approached by the
Respondents who indicated to her that they were
interested in purchasing properties from her. The parties
exchanged moneys and two contracts of a sale were
executed.

The parties also exchanged various documents in

pursuance of conclusion of the transactions.
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5) Subsequently, the Appellant sought to withdraw frofn the
transactions alleging that the portions of the properties
the Respondents had contracted to purchase were larger
than what she had agreed to sell to them. As a
consequence of this, the Respondent took out an action
against the Appellant to enforce the contracts of sale by
way of specific performance.

0) In her defence and counterclaim, the Appellant
contended that she did not execute the contracts of sale.
According to her, the signatures on the contracts were
not hers and the sale was a nullity because the
transaction was done by an unqualified pérson.

7) The Appellant also contended that the Respondents had
illegally and fraudulently allocated themselves an extra

acre of land.
Consideration by the Learned High Court Judge and decision

8) After the Learned High Court Judge heard the parties,
she found as a fact that the receipt evidencing payment

of the purchase price to the Appellant was consistent



9)

10)

15

with the terms of the contracts entered into by the
parties. These contracts, she went on to find, were
entered into by the Appellant freely and voluntarily. As
such, the Respondents were entitled to the relief claimed
of specific performance.

The Learned High Court Judge dismissed the Appellant's
contention that she did not sign the contracts of sale and
refused to nullify them on that ground. She also
dismissed the Appellant's counterclaim for nulliﬁcation- of
the contracts on the ground that they were prepared by
an unqualified person. In doing so, she interpreted the
effect of the restriction under Section 90 of the Lands
and Deeds Registry Act to mean that an erring person
would be fined and not that the act would lead to
invalidation of the documents.

The Learned High Court Judge dismissed the Appellant's
claim in its entirety prompting the Appellant to appeal to

the Court of Appeal.
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Grounds of appeal to the Court of Appeal and arguments by

counsel

11)

12)

The Appellant advanced two grounds of appeal to the
Court of Appeal crafted as follows:

11.1 The learned trial judge erred both in law and fact
when she held that the transaction between the
parties was not null and- void at law,
notwithstanding that the contracts of sale and
assignments were prepared by unqualified persons
as required by Section 90 of the Lands and Deeds
Registry Act and also for failing to consider that
there was need for leave of Court in accordance with
Section 19(2) of the Intestate Succession Act,
before an administrator can sell the property
forming part of an estate, failure to which renders
the sale null and void;

11.2 The learned trial judge erred in law when she
ordered specific performance of the contracts of sale
between the Appellant and the Respondents the
transaction between the Appellant and Respondents
being null and void at law.

The thrust of the arguments in support of the appeal
were that pursuant to Section 19(2) of the Intestate

Succession Act, an administrator of an estate cannot



13)

14)

17

sell property which is part of the estate of a deceased
person without leave of the Court. That the properties
sold to the Respondents formed part of an estate and as
such, the Appellant was obliged to obtain leave of the
Court before selling them.

In advancing the foregoing argument, the Appellant relied
on our decisions in the cases of Mirrian Mbolela v
Adam Bola! and Borniface Kafula and others v
Billings Choonga Mudenda? Counsel's argument Was
that the Learned High Court Judge failed to consider all
matters in contention before her as was expected of her
as an adjudicator by ignoring the provisions of Section 19
of the Intestate Succession Act.

The Appellant went on to argue that the contracts were
tainted with illegality because the Appellant did not
obtain leave of the Court before executing them. As such,
the remedy of specific performance was not available to
the Respondents. She concluded by arguing that the
illegality was compounded by the fact that she did not

append her signature to the contracts.
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16)
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In response, the Respondents contended that the
Appellant did not lead any evidence in the Court below in
respect of Section 19 of the Intestate Succession Act.
There was, according to the Respondents, no evidence led
to show that the properties in dispute were the subject of
an estate or that the Appellant as administratrix was
selling them as such. For this reason,r it was submitted,
Section 19 of the Intestate Succession Act was wrongly
referred to.

The Respondents argued further that the contention by
the Appellant that she did not sign the contracts could
not be sustained because she did not lead sufficient
evidence to prove fraud. They also argued that the
Appellant cannot rely on Section 19 to fraudulently deny
the Respondents their right to the properties they
purchased. That equity does not allow statute to be used
as an engine of fraud.

The Respondents concluded by arguing that, since the
parties had freely entered into the contracts, the Learned

High Court Judge was compelled to enforce it upon
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breach. Regard was had to our decision in the case of
National Drug Company Ltd and another v Mary

Katongos.

Decision of the Court of Appeal

18)

19)

The Court of Appeal found both grounds of appeal
lacking in merit. In respect of ground 1, it held that
Section 90 of the Lands and Deed Registry Act which
prohibits unqualified persons from transacting in
conveyancing business, does not nullify a contract of sale
which arises from such conduct.

The Court held further that the provisions of Section
19(2) of the Intestate Succession Act are intended to
protect the interest of the beneficiaries, hence the need
for an administrator to obtain consent of the Court before
disposing of property which is part of an estate. The
obligation to obtain such consent, the Court held further,
is upon the administrator and not a purchaser like the
Respondents. To the extent that the Appellant sought to

impose the duty on the Respondents, in her quest to
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nullify the contract, she was using a statute as an engine
of fraud. This, in the Court's view, is not permitted in
equity.

20) Last of all, the Court held that since the evidence
revealed that the Appellant had received payment in
respect of the properties, she was estopped from claiming
that she did not execute the contracts of sale. Her
evidence, fell far short of the standard required by law to
prove fraud. The Court accordingly dismissed the appeal

with costs.
Grounds of appeal to this Court and arguments

21) The Appellant is aggrieved with the decision of the Court
of Appeal and has launched this appeal advancing three
grounds crafted as follows:

21.1 The Court below erred in law and in fact by failing
to properly apply and follow the Supreme Court's
decision of Mirrian Mbolela v Adam Bota
judgment number 26 of 2017 and Borniface
Kafula and others v Billings Choonga Mudenda
Appeal No. 2002 to 2003 to the present case on the

need for the Administrator to obtain prior authority































































