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When we heard this appeal, we sat with Mr. Justice Lisimba

who has since retired. This is, therefore, a majority judgment.

This is an appeal from a judgment of Mulongoti J (as she then
was) delivered on 8t August, 2013 in which she convicted the
appellant of murder with extenuating circumstances and sentenced

him to 25 years imprisonment with hard labour.

The summary of the prosecution evidence is that on the 12t
August, 2013 around 06:00 hours the appellant went to his father-
in-law’s home in Chongwe. The appellant sat down with his father-
in-law (the deceased) and exchanged greetings. The appellant then
informed the deceased, in an angry tone, that he was banning him

from visiting his home because he was a wizard who was troubling
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his daughter. The deceased told the appellant that he could not
harm his granddaughter after all he had done no harm to his own
daughter (DW2) married to the appellant. The appellant reacted by
punching the deceased on the side of his head and the deceased
fell. The appellant then stepped on him with his gumboots causing
a deep cut on the deceased’s left leg. PW1 tried to intervene to no
avail. The deceased, while limping tried to get up the stairs into the
house but the appellant kicked him on his back, and he fell from
the stairs to the ground. The appellant left. The matter was
reported to the police and the deceased was taken to Chongwe
District Hospital the following day on 13t August, 2013 where he
was examined by a doctor who confirmed that he had been
assaulted. The deceased was unwell from that day until his demise
on the 18t August, 2013. The appellant was apprehended and

charged for the murder of the deceased.

The appellant and his witnesses who were his wife and son
insisted that the deceased is the one who attacked the appellant
with a hoe. It was alleged by the appellant’s wife that prior to the
material day, one of the deceased’s children, Ellaman, lost his son

and with the help of a witch finder, the deceased admitted to killing
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Ellaman’s son. The deceased even apologised and promised not to
kill Minaki. In a nutshell, the appellant and his immediate family
insisted that the deceased was the aggressor and that he had died
from an infection in an old wound caused by a boil in the sole of his

foot.

The learned trial judge considered the evidence and accepted
the prosecution evidence that the appellant had attacked and
injured the deceased who later died of bronchopneumonia caused
by the wound becoming septic. The learned trial judge found that
on the evidence before her, malice aforethought had been
established on the ground that the appellant believed that the
deceased was a wizard who was out to kill his daughter, Minaki, in
the same manner he had killed Ellaman’s son. That his intention
was to cause grievous bodily harm when he stepped on the
deceased with his boots. The learned trial judge found as a fact
that the appellant and his wife believed that the deceased was a
wizard who was out to harm their daughter, Minaki, and that he
had confessed and asked for forgiveness. She noted that on the
material day, Minaki was unwell which infuriated the appellant,

and this was the reason why he drove to the deceased’s home early
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in the morning to confront him over the child’s illness. She rejected
the appellant’s defence that he did not attack the deceased and
found that he ought to have known or foreseen that stepping on the

deceased with his boots would cause death or grievous harm.

Coming to the sentence, the learned trial judge considered the
fact that the appellant and his wife believed that the deceased was a
wizard who was bent on killing their daughter. Relying on the case
of Moola vs. The People,' the learned judge found the appellant’s
belief in witchcraft as an extenuating circumstance. She sentenced

the appellant to 25 years imprisonment with hard labour.

Before us, the appellant had the privilege of being represented
by two lawyers. Six grounds of appeal were put up on behalf of the

appellant as follows:

The trial court erred in fact and in law by finding that the
appellant inflicted a wound on the deceased’s left leg and the
appellant ought to have known or foreseen that hitting the
deceased with his boots would cause death or grievous harm

and that the cause of death was the assault.

2. The trial court erred in fact and in law by failing to find that
the appellant’s case was reasonably possible and that a

reasonable doubt existed.
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3. The trial court erred in law and in fact to convict the appellant
of murder rather than manslaughter as murder requires
specific intent which was not proved in this case. The trial
court erred to find that the appellant intended to kill the

deceased.

4. The learned trial judge erred in law and fact when she convicted
the appellant despite having found that there were
inconsistencies and contradictions in the evidence of PW1, PW2

and PW4

5. The learned trial judge misdirected herself when she disregarded
the evidence of PW3 that the broncho pneumonia from which the
deceased died could have been caused by anything including a

disconnected leg.

6. The learned trial judge erred in law when she sentenced the
appellant to twenty-five years imprisonment despite that there
were extenuating circumstances of witchcraft.

Mr. Ngulube argued grounds one to three and he relied on his
filed heads of argument. He argued grounds one and two together.
The thrust of his argument in the two grounds is that going by the
postmortem report and the evidence of the pathologist, there was
insufficient evidence to show that the appellant was responsible for
the death of the deceased. Counsel argued that even if the
appellant stepped on the deceased’s leg, there was no evidence to

show that the deceased died as a result of injuries to his leg. We
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were invited to take judicial notice of the fact that jaundice Kkills,
and broncho pneumonia also kills, and the deceased suffered from
these two conditions. Further, that broncho pneumonia is not
always caused by infection of wounds. Basically, Mr. Ngulube’s
argument is that the deceased failed to prevent the infection and
the appellant cannot be held responsible for the fact that the wound
became septic leading to the death of the deceased. The learned
Director relied on the case of Njunga and Others vs. The People?

where we held that:

“Where there is evidence of assault followed by a death without the
opportunity for a novus actus interviniens a court is entitled to
accept such evidence as an indication that the assault caused the

death.”

The case of R. v Blaue® was relied upon in which according to
Counsel, the accused stabbed a woman who was a Jehovah’s
witness. She refused a blood transfusion and the accused was

convicted of manslaughter and the court stated thus:

“...The question for decision is what caused her death. The answer is

the stab wound. The fact that the victim refused to stop this end
coming about did not break the causal connection between the act
and death. ...”
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Counsel argued that in this case, the wound was not the
cause of death. As far as Counsel was concerned the chain of

causation was broken.

Mr. Ngulube also attacked the learned trial judge’s evaluation
of the evidence which he claimed was unbalanced. His argument is
that had the trial judge properly evaluated the evidence of the
appellant and his witnesses he would have found that a doubt
existed as to the guilt of the appellant. In support of his argument

the case of Saluwema vs The People* was relied upon.

In the alternative, in ground three, Counsel for the appellant
submitted that the wound which the appellant inflicted on the
deceased’s leg was not fatal. It was submitted that no intention can
be imputed on the appellant to cause grievous harm or death to the
deceased, therefore, a conviction for murder was wrong. Counsel
opined that there being an unlawful act resulting in a wound on the
deceased’s leg, the appellant should have been convicted for

manslaughter.

Dr. Mulwila, State Counsel, argued grounds four to six. In

relation to ground four, it was submitted that the inconsistent
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evidence between PW1 and PW2 was about the person who helped
the deceased to get up after he was knocked to the ground. As
regards PW4, that it was not clear when the postmortem was
conducted and when the appellant was arrested as well as the
person who identified the body of the deceased. Counsel referred us

to the case of Saluwema vs. The People* where it was stated that:

“...If the accused’s case is reasonably possible, although not probable

then a reasonable doubt exists, and the prosecution cannot be said

»

to have discharged its burden of proof. ...

It was submitted that the learned trial judge found that there
were inconsistencies and contradictions in the evidence of PWI1,
PW2 and PW4. Counsel took the view that the prosecution evidence
was discredited and should not have been relied upon by the trial
court. Counsel disagreed with the learned trial judge’s finding

when in her judgment she stated:

“...The inconsistencies or contradictions between PW1 and PW2 are
not fatal to the prosecution’s case. What is material is that they

both placed the accused at the scene, a fact he too acknowledged.
It was contended that if the learned trial judge had not put the

appellant on his defence, the evidence of PW1 and PW2 would have
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