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application to court should be submitted not less than two (2)
months of the landlord’s notice to terminate the tenancy. In
light of the cited provision of the Act, it has been contended
that the authority of Paperex vs Deluk High School Limited?
is distinguishable to the one at hand as the tenancy was
neither determined nor ceased to be a protected one as the
correct notices were issued and procedures followed by the

appellant to a non-compliant respondent.

3.12 In concluding arguments in ground 1, it has been stated that
the purported termination of the tenancy is void ab initio for
having been done contrary to the provisions of the Act. We

have been urged to uphold this ground of appeal.

Ground 2

3.13 This ground in a nutshell relates to the alleged want of
jurisdiction by the trial Judge for having glossed over a
statutory procedural requirement of the Act. In support of
faising a procedural issue at this stage our attention has been
drawn to the case of Crossland Mutinta & Another vs

Donovan Chipanda® which held as follows:

“However, although it is a general rule that an issue which
has not been raised in the court below cannot be raised on
appeal, the question of jurisdiction can be raised on appeal
notwithstanding the fact that it was not raised in the court

below”



3.14

3.15

3.16

3.17

J10

Palsco Stores Ltd vs Ramanbhai Patel® is another case in
point which gives an exception to when procedural matters
can be raised in an appellate court. The lack of jurisdiction
being alluded to emanates from a lack of authority to proceed
to determine an application where the reasons for lack of
jurisdiction arises out of a failure on the part of one of the
parties to comply with conditions essential for exercise of that

jurisdiction.

It has been contended that the Judge acted outside the
statute’s jurisdiction by not ensuring that a key procedural
matter is satisfied such as on what grounds the respondent
would oppose the application to court for a new tenancy before

embarking on hearing the application in the manner she did.

The provisions of the statute being relied upon are section
19(1) and 19(2) of the Act. According to the appellant the
court below was obliged by statute to consider compensation
for the appellant and not to dismiss the application in its

entirety for a subsequent finding of a defect.

In furtherance of this argument the case of Crossland
Mutinta and Bashir Seedat vs Donovan Chipanda® has

been quoted where it was observed that;

“The point should be made that where a statute sets out a
condition precedent for a court to acquire jurisdiction (as

was the case with section 23 of that case in the
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Subordinate Court Act) (and as is now the case with

section 19(1) of this case under the Act), it is incumbent

upon the court, even if not moved by the parties, to ensure

that the condition precedent is satisfied before embarking

on hearing the matter.” (emphasis ours)

3.18 It has been contended that the statute provision in section
19(1) being a procedural one could not be waived and the
appellant is therefore entitled to raise it on appeal. The
grievance expressed is that the trial Judge glossed over her
own finding of fact in the judgment that the respondent did
not comply with tenancy termination procedures and where no
grounds for termination of tenancy were established, she fell
into manifest error and consequently lacked jurisdiction by
proceeding to find a subsequent curable defect in the
appellant’s application to court. To buttress this point on the
court’s exercise of jurisdiction the learned authors of
Halsbury’s Laws of England, 4" edition, volume 10 at

paragraph 717 have been cited where they state that:

“..where a court takes it upon itself to exercise a jurisdiction
which it does not possess, its decision amounts to nothing.

Jurisdiction must be acquired before judgment is given.”

3.20 It has been asserted that the High Court has jurisdiction to
make appropriate orders when adjudicating disputes, this was
not done in this case. To fortify this submission, Zambia
National Holdings Limited & United |National
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Independence Party (UNIP) vs The Attorney-Generall® was

relied upon. The Supreme Court had the following to say:

“The jurisdiction of the High Court....is unlimited but not
limitless since the court must exercise its jurisdiction in

accordance with the law...the High Court is not exempted

from adjudicating in accordance with the law including

complying with procedural requirements as well as

substantive imitations.” (emphasis oursj).

3.21 The thrust of the appellant’s argument is that it is entitled to
compensation for loss of tenancy at the business premises as
stipulated in section 19(1) and 19(2) of the Act. That the
breach in compliance was first occasioned by the respondent
and therefore it was inequitable to the appellant’s subsequent

breaches.

3.22 The appellant has gone to town highlighting how significant
amounts of money have been invested in the respondent’s
premises and how some fixtures cannot be transplanted to a
new location. That the appellant still has a value interest in
the premises and the tenancy, by law, has not determined.
Therefore, dismissing the application in its entirety is a

misdirection.

3.23 It has been urged upon us to take judicial notice that there is
nowhere in the rules of the Act in section 26 that stipulates

that the appellant must make an application or directly plead
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for compensation to the court but the operation of this
provision in section 19(1) and 19(2) of the Act is triggered or
determined by the court when it is precluded by certain

conditions to grant a new tenancy.

3.24 Having recourse to section 19(1) of the Act, the appellant has

abandoned the request for a new tenancy and is seeking
compensation as provided in section 19(1) and 19(2) of the
Act. We have been beseeched to overturn the decision of the

trial court for want of jurisdiction.

Ground 3

3.25 The third ground seeks to impeach the trial Judge’s decision

dismissing the appellant’s application for a grant of new
tenancy for reasons that it failed to specifically comply with
sections 26, Rule 5.1 of the Landlord and Tenant (Business

Premises) Act.

3.26 The appellant has drawn our attention to the provisions of the

White Book (1999) edition specifically order 2 Rule 1 of the
Supreme Court Rules which spells out the guidelines on the
treatment of defective applications. Reliance has also been

placed on the case of The Attorney-General vs Achiume.!

3.27 It has been conceded that the original notice of motion did not

specifically itemize all the information required in section 26,
Rule 5.1 of the Act, it has been submitted that the said

irregularity was merely directory and not prejudicial to the
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respondent. = Refuge has been sought in the case of the
Republic of Botswana, Ministry of Works Transport and
Communication, Rinceau Design Consultants (sued as a
Jfirm) T/A KZ Architects vs Mitre Limited!! where it was

pronounced inter alia that:

“The High Court Rules are rules of procedure and are

therefore regulatory and any breach should be treated as

a mere rregularity which is curable.”

3.28 Another case cited is that of Standard Chartered Bank (2)
Plc vs John M.C. Banda,!2? where the Supreme Court held:

“In this regard, our approach regarding a party in breach
of a rule — which is curable by an order following an
appropriate application — is the same as that we have
adopted in regard to failure to meet set time lines....We
think that rules of court should indeed serve a definitive
purpose and we are not to apply them using a rigid
approach without regard whatsoever to the consequences
of any delayed rectification of their breach. In case of

breach of rules that do not result in any real or serious

prejudice or negative consequences to any party, the court

does surely retain the discretion always as to what order

would best meet the justice of the situation.” (emphasis

ours).













































