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Appellants, though not made contemporaneous to the attack, was
admissible as a dying declaration. We therefore find no merit in

this ground of appeal.

Under ground five, the Appellant advanced the argument that
the prosecution neglected to call any of the football players who
were actually on the pitch as witnesses. The argument went
further and alleged that the referee DW3 was interviewed by the
police but was not called as a prosecution witness because he did
not have the evidence the police were looking for. The police were
accused of targeting their investigation to find evidence on which
to convict the Appellants and not to help the court arrive at a just

decision.

It was submitted that the failure to carry out extensive-.
investigations prejudiced the Appellar;ts and the Prosecution‘had
not adduced any overwhelming evidence to offset the prejudice
suffered by the Appellants. This was married to their argument
under ground one and Counsel submitted that the conviction
should be quashed on this score. They referred to the case of Peter

Yotamu Hameenda v The People ©

The Respondent’s Counsel submitted that dereliction of duty

did not arise in this case because there was no need to call any of
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the football players as the Prosecution had called two independent
witnesses who were present during the match and witnessed the
fight, and who proved credible and steadfast during cross
examination. That in any event, the defence managed to call the
said players as their own witnesses and had not shown how they

suffered prejudice in that regard.

We agree with Counsel for the Respondent that the defence
was not prejudiced at all because they called the same witnesses
whom they felt should have been called by the Prosecution.

Ground five consequently fails.

In ground 6, the Appellants’ main argument was that the trial
Judge preferred the evidence of the two prosecution witnesses
against the evidence of the two Appellants and their four
witnesses. It was submitted that the Judge’s finding was contrary
to the holding in Mushemi Mushemi v The People ? in which it

was held that;

“The credibility of a witness cannot be assessed in
isolation from the rest of the witnesses whose evidence
is in substantial conflict with that of the witness. The
Judgement of the trial court faced with such conflicting

evidence should show on the face of it why a witness
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who has been seriously contradicted by others is

believed in preference to those others.”

Counsel pointed out that the evidence of PW1 and PW2 was
lacking in many respects such as the fact that they were both
unable to state which part of the deceased’s body was beaten by
the Appellants, their departure from the football ground without
following up what happened to the deceased after he fainted and
their failure to report the matter to the police shortly after the
incident. That had the trial Judge properly assessed the opposing
versions of evidence given by the defence and the prosecution, he
would not have found the evidence of PW1 and PW2 as being
credible .and would not have relied on it to convict the Appellants.
That on the strength of Malawo v Bulk Carriers of Zambia
Limited @} this court has power to interfere with the trial Judge’s
findings on the credibility of PW1 and PW2 and quash the

conviction.

The Respondent’s stance on ground 6 was that the evidence
of PW1 and PW2 did not conflict simply because PW1 saw both
Appellants beating the deceased whilst PW2 only saw A2 beat him.
The two witnesses were standing at different positions and testified

as to what they perceived. It was submitted that the Judge
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analysed the Prosecution’s and the Defence’s evidence evenly but
found the evidence of PW1 and PW2 more credible because it was

the only independent evidence.

The Respondent’s Counsel further submitted that even
though it was conceded that the trial Judge had erred when he
dismissed the Appellant’s evidence as an afterthought as well as
the testimonies of their witnesses for being suspect witnesses, the
Court also stated that the evidence of PW1 and PW2 was
corroborated by the deceased’s dying declaration made to PW3 and
PW4. That the trial Judge therefore did not assess the evidence of

PW1 and PW2 in isolation and the conviction should be sustained.

As submitted by both parties, we agree that the learned trial
Judge made some glaring errors, such as holding that the defence
was an afterthought; that the defence witnesses were suspect
witnesses just because they were all friends of the Appellants; and,

that the deceased’s statement to PW3 and PW4 was res gestae.

We do, however agree with the Respondent’s submission that
PW1 and PW2 gave unwavering evidence which withstood the test
of cross examination. The shortcomings highlighted in the
Appellants’ Counsel’s submissions were no shortcomings at all

and most of all, PW1 and PW2 were unknown to each other and
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had no relationship with the Appellants, the Deceased, the football
players, the referee nor with PW3 and PW4. The dying declaration
by the deceased to PW3 and PW4 corroborated the evidence of PW1
and PW2. We note that the defence did not produce an
independent witness and on the evidence before the trial Judge,
we cannot fault him for believing the prosecution witnesses over

the defence witnesses. Ground six therefore fails.

Ground seven was argued by the Appellants’ Counsel to the
effect that PW3 and PW4 were suspect witnesses because they
were relatives of the deceased and because PW3, in particular was
the last person to be seen with the deceased and his conduct at
the deceased’s house was suspicious. Whilst he said he found the
deceased’s children at home, PW4 said they found nobody at home.
That the trial Court should have excluded the evidence of PW3 and
PW4 instead of accepting it as having been corroborated by the
evidenice of PW1 and PW2 which was so unreliable that the Court

should not have relied on it.

Counsel for the Respondent submitted that PW3 and PW4
could not be considered as suspect witnesses simply because they
were related to the deceased. Something more was required to have

them classified as suspect witnesses and, in that regard, the case
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of Yokoniya Mwale v The People © was cited. It was further
argued that there was no evidence establishing that PW3 was the
last person seen with the deceased and further that there was no

evidence of ill motive against the deceased by PW3.

We addressed the law regarding suspect witnesses in the case
of Freeman Chilao Chipulu v The People!!? in which we said the

following;

“The consideration by courts in respect of witnesses
with a possible interest or purpose of their own to serve
is whether because of the particular category of persons
they fall into or circumstances of the case, the
witnesses may have a motive to give false testimony. We
refer to the case of Misupi V. The Peéple (1978) ZR 271

in which the Supreme Court held that

“The tendency to use the expression, ‘witness’ with
an interest to serve or (purpose) carries with it the
danger of losing sight of the real issue. The critical
consideration is not whether the witness does in
Jact have an interest or purpose of his own to serve,
but whether he is a witness who because of the

category into which he falls or because of the
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particular circumstances of the case, he may have

a motive to give false evidence”

We are of the view that the mere fact that a witness is
a relative does not entail that he or she must be
regarded as a suspect. From the evidence adduced we
do not see any motive by PW3 and PW4 to give false
testimony against the appellant, In the case of Boniface
Chanda Chola vs. The People (1988/89) ZR 163 the

Supreme Court held that;

“...the critical consideration is not whether the
witnesses did in fact have interests or purposes of
their own to serve, but whether they were witnesses
who because of the category into which they fell or
because of the particular circumstances of the
case, may have had a motive to give false evidence.
Where it is reasonable to recognize this possibility,
the danger of false implication is present and must

be excluded before a convicfion can be held to be

It is therefore evident that ground seven is misconceived and

1s consequently dismissed.
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It was in conclusion submitted by Counsel for the Appellants
that their convictions should be quashed because the prosecution
had failed to prove its case to the required standard and the cases
of Shawaza Fawaz and Prlosper Chelelwa v The People (11 and
Yoani Manaongo v The People (12! were cited. It was further
submitted that according to PW1 and PW2 the fight between the
Appellants and the deceased arose as a result of confusion on the
pitch which did not signify an intention to commit murder. That
the Appellants did, however, commit an unlawful act by beating
the deceased person thereby causing his death. The Respondent
prayed that if this Court was not satisfied that the intention to kill
had been proved, then the Appellants be convicted of

manslaughter.

The Respondent on the other hand concluded that the appeal

be dismissed.

Having dismissed the majority of the grounds of appeal, we
accept that the Appellants did indeed cause the death of the
deceased. All that falls to be determined is whether the Appellants
intended to kill the deceased or whether there was a mere unlawful
act on their justifying a conviction on a reduced charge of

manslaughter.
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We have considered the Appellants argument on this point as
well as the alternative argument by the Prosecution that should we
hold the view that malice aforethought (the intention to kill) was
not proved, the Appellants should be convicted of manslaughter
because they unlawfully killed the deceased.

The offences of manslaughter and murder are defined by
Sections 199 and 200 of the Penal Code respectively and the
definition of malice aforethought is found in Section 204 as

follows;

199. Any person who by an unlawful act or omission
causes the death of another person is guilty of the
felony termed '"man-slaughter”. An unlawful
omission is an omission amounting to culpable
negligence to discharge a duty tending to the
preservation of life or health, whether such
omission is or is not accompanied by an intention

to cause death or bodily harm.

200. Any person who of malice aforethought causes
the death of another person by an unlawful act or

omission is guilty of murder.
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204. Malice aforethought shall be deemed to be
established by evidence proving any one or more
of the following circumstances:

(a) an intention to cause the death of or to do
grievous harm to any person, whether such
person is the person actually killed or not;

(b) knowledge that the act or omission causing
death will probably cause the death of or
grievous harm to some person, whether such
person is the person actually killed or not,
although such knowledge is accompanied by
indifference whether death or grievous bodily
harm is caused or not, or by a wish that it may

not be caused;

The Judge accepted the evidence of PW1 and PW2 that Al
and A2 assaulted the deceased on the football pitch the day before
he died. PW1 testified that he saw both Al and A2 beating the-
deceased with fists and kicks (see page 15 of the record of appeal).
PW2 testified that he saw the deceased fall to the ground after

being beaten by A2 (page 29 of the record of appeal). We have no
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reason to interfere with the learned trial Judge’s finding that both
Al and A2 assaulted the deceased.

The Post Mortem Report at page 186 of the record of appeal
indicates the cause of death as severe head injuries, the details of
which include the following;

1. Hematoma on occipital area.

2. Hematoma in subdural espace.

3. Bruises on the face with blood from nose.
4. Mobile right upper incisive tooth.

5. Blood in the mouth.

6. Cerebral Haemorrhage on both ventricle.

This corroborates the evidence of PW1 that he saw the
Appellants punching and kicking the deceased. Punching and
kicking a person on the head is an act which could probably cause
the death of or grievous harm to some person and according to
Section 204, such an act amounts to malice aforethought although
such knowledge is accompanied by indifference whether death or
grievous bodily harm is caused, or by a wish that it may not be
caused. The assault visited on the deceased by the two Appellants
falls squarely within the definition of murder as the Prosecution

proved malice aforethought beyond reasonable doubt.
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The conviction of murder with no extenuating circumstances is
upheld and the sentences of death meted on Al Michael Choonya

and A2 Gundu Muleya are upheld.
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