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deed in question falls within the documents that are required to be
registered at the Lands and Deeds Registry as provided in section 4
of the Act. Counsel argued that the parties herein executed
assignments on 24th September, 1985, and 31st December, 1985,
respectively and that the assignment was registered in the lands
register which shows that the property belongs to the respondent.
According to the appellant’s Counsel, the trust deeds were executed
in March, 1986 and that the properties were conveyed to the
respondent as a trustee of the appellant, It was further submitted
that the intention of the appellant was for the respondent to hold the
property in trust and not for the respondent to be the beneficial
owner of the properties.

The learned Counsel for the respondent submitted that the nature of
the trust deeds was to convey the properties and as such should
have been registered in the Lands and Deeds Registry. We were
referred tp the case of Tisiye Mtonga Matonka vs Fred Mtonga and
another®, in which the court stated that a trust deed that was not
registered in the Lands and Deeds Registry was null and void.

We were further referred to the case of Commercial Bank Limited vs
Central Province Marketing Union LimitedS, in which the court
considered the effect of non registration of a document which falls in

the ambit of section 4 of the Lands and Deeds Registry Act and held
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that a writ of eligit creates an interest in land and ought to be
registered in the Lands and Deeds Registry within the stipulated
period. Counsel submitted that the court was on firm ground when
it ruled that the trust deed is null and void ab initio for want of
registration.

Responding to ground two, it was submitted that the court below
was on firm ground in the manner in which it construed the Lands
and Deeds Registry Act. Counsel submitted that in as much as the
lower court may have overlooked sections 10 and 74 of the Lands
and Deed Registry Act, the purposive approach rule of statutory
provisions is that of adopting a construction or interpretation that
promotes the general legislative purpose which requires the court to
ascertain the meaning and purpose of the provision and would
sometimes require reading the provision the legislature had
intended. Counsel submitted that section 4 of the Lands and Deeds
Act was inserted in the Act to protect the owners of the pieces of land
and give fair notice to the public of what is happening on a property.
We were referred to the case of Attomey-General‘ and Another vs
Lewanika and others?, where the Supreme Court stated that the
present trend is to move away from the rule of literal interpretation
to “purposive approach” in order to promote the general legislative

purpose underlying the provisions. Counsel contended that section
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4 of the Lands and Deeds Act is couched in a manner that is
obligating and not one that is directory. We were urged to have
regard to the real intention of the legislature by carefully attending
to the whole scope of the statute to be construed.

Responding to ground three, Counsel submitted that the respondent
was not dissatisfied with the decision made by the registrar and saw
no reason to appeal the decision that the appellant’s action was not
statute barred. On the other hand Musona, J was called upon to
determine whether the trust deed that the appellant seeks to rely on
is valid or not and ruled that the trust deeds were null and void for
want of registration. Counsel contended that the Judge and the
Registrar made decisions on two separate issues and that there was
no contradiction in the two decisions.

Responding to ground four, it was submitted that the appellant seeks
to rely on a trust deed that was not registered in accordance with

section 4 of the Lands and Deeds Registry Act. We were referred to

section 6 of the said Act which provides that-

“Any document required to be registered as aforesaid and
not registered within the time specified in the last

preceding section shall be null and void.”
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Counsel contended that the issue is with what the law provides and
the court below interpreting and making a ruling in accordance with
the law.

It was argued that the only document that is registered is an
assignment which shows the transfer of property from the appellant
to the respondent and does not show the purported trust
relationship. It was submitted that equity is not superior to the
prevailing law and counsel referred to the case of Graf vs Hope
Building Corporation8, where the court held that-

“Equity works as a supplement for law and does not

supercede the prevailing law.”

We were urged to dismiss the appeal on the basis that the trust deed
that the appellant seeks to rely on is null and void for want of
registration. The respondent also prayed for costs. The appellant’s
advocates filed heads of argument in reply.

On ground one, it was submitted that the properties on plot numbers
194, 720 and 804, Lusaka were not conveyed to the respondent
through trust deeds. Counsel submitted that the properties were
conveyed to the respondent by way of assignments which were
registered. It was further submitted that the trust created was to
terminate when the appellant gave directions to the respondent to

convey the properties to such person at such time and manner as
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the appellant would direct. Counsel contended that the trust deeds
do not require to be registered and that they are therefore valid
documents.

In response to the affidavit in opposition to ground two, the
appellant’s advocates referred to the case of Zambia State Insurance
Corporation Limited vs Anthony Muyana Musutu®, where the
Supreme Court held that all words in a statute must be given effect
to and none may be regarded as otiose. Counsel urged the court to
read sections 4 and 74 of the Lands and Deeds Registry Act together
and determine the purpose of the provisions. It was argued that
section 74 is an exception to section 4, the general rule.

On ground three, it was submitted in reply that the learned Judge in
the lower court should not have overruled the decision of the
registrar which stood as a decision of the High Court when the

registrar ruled that the action could not be statute barred because

issues relating to -trust relationships have to be determined

regardless of the passage of time.

On ground four, it was submitted in reply that the respondent is fully
aware of the existence and effect of the trust deeds and cannot argue
that the properties were conveyed to him. Counsel further
contended that the respondent is using the Lands and Deeds

Registry Act to circumvent the agreement between the parties as
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stipulated in the trust deeds. It was submitted that the respondent
has converted the properties he holds in trust for his own use,
contrary to the agreement in the trust deeds which he has always
been aware of. We were urged to allow the appeal because the trust
deeds do not require registration and that section 4 of the Lands and
Deeds Registry Act does not override section 74 of the said Act. The
appellant also prayed for costs.

At the hearing of the matter, Mr Ndalameta submitted that he would
rely on the grounds of appeal and heads of arguments filed. Mr
Tembo also submitted that he would rely on the heads of arguments
filed.

CONSIDERATION OF THE APPEAL AND DECISION

We have examined the Ruling appealed against, the grounds of
appeal and the arguments by couﬁsel relating to the same. At the
outset, we propose to address the grounds of appeal in the same
order in which they were presented or argued before us.

The first ground of appeal, as we see it, raises the question whether
the lower court was on firm ground when it found that trust deeds
are documents that require to be registered in accordance with
section 4 of the Lands and Deeds Registry Act and that the trust
deeds that were entered into by the appellant and the respondent,

being unregistered are null and void ab initio.



6.2

6.3

6.4

J21

We have examined the record of appeal. The statement of claim
shows that in or about 1985 and 1986, the plaintiff resolved to
convey properties on plot numbers. 194, 720 and 804, Lusaka to the
respondent as the major shareholder and managing director of the
plaintiff was relocating to Zimbabwe. The intention of the parties,
according to the plaintiff’s averments in the statement of claim was
to transfer the properties to the respondent to be held in trust on
behalf of the plaintiff so that the defendant would manage the
properties for the benefit of the plaintiff company.

It was further averred that after the appellant and the respondent
executed a trust deed, it was agreed that the defendant would not
pay the sums of ZMK40,000.00, ZMK12,500.00 and ZMK19,000.00,
which had been agreed to be paid by the respondent to the appellant
for the properties, as per the assignments that were executed,
bearing in mind that the conveyance of the properties was not a sale.
In 2014, the appellant wrote to the respondent through its
advocates, seeking a detailed account of all the monies received in
respect of rent paid for the properties since the trusts were created,
and sought the respondent’s consent to transfer documents which
would ensure that the properties vest in the appellant’s name or any
nominee of the appellant when so requested. The respondent

refused to account and alleged that he was the owner of the
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properties. He further averred that no trust was created in his favour
as all the properties were sold and conveyed to him vide assignment
deeds and not by trust deeds.

The lower court, in its ruling relied on section 4 of the Lands and
Deeds Registry Act which provides that-

(1) Every document purporting to grant, convey or
transfer land or any interest in land, or to be a lease
or an agreement for lease of permit of occupation of
land for a longer term than one year, or to create any
charge, and all bills of sale of personal; property
whereof the grdntor remains in apparent possession,
unless already registered pursuant to the provisions
of “The North-Eastern Rhodesia Lands and Deeds
Registry Regulations, 1905” or “The North-Western
Rhodesia Lands and Deeds Registry Proclamation
1910” must be registered within the times hereinafter
specified in the registry or in a district registry if
eligible for registration in such District Registry.”

The lower court then found that the trust deed in casu null and void
ab initio for want of registration.

However, a perusal of the said trust deeds that were executed in
September, 1985 and March, 1986 indicates that the deeds were a
declaration that the respondent holds plot numbers 194, 720 and

804 in trust on behalf of the appellant.
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Section 74 of the Act provides that trust deeds may be régistered in
the miscellaneous register. In addition to this, section 10 provides as
follows:

“In the miscellaneous register shall be registered any

deed or instrument declaring a trust which is desired to
register and any document, other than relating to land,
either required by any law to be registered and in respect
of which no special registry office is indicated or which
it is desirable and proper to register.”

As such, a trust deed may be registered when it is desired to do so
in the miscellaneous registe;. It is elective and if a party does not
desire to register it, he may not do so. On that basis, we are of the
view that the lower court misdirected itself when it relied on section
4 of the Lands and Deeds Registry Act and ruled that the trust deeds
needed to be registered as they granted an interest in land for a
period of more than one year. We find merit in ground one of the
appeal for the aforementioned reasons.

The second ground of appeal raises the issue of the court having
erred in law and fact when it did not construe the Lands and Deeds
Registry Act in its entirety. It was contended on behalf of the
appellant that the learned court did not address its mind to the

import of section 74 of the Act which specifically relates to the
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registration of trust deeds. Counsel argued that it is a principle of
statutory interpretation that whenever there is a general enactment
and a particular one, the latter is deemed to be operative. It was
further argued that section 4 is a general provision which cannot
override section 74 of the Lands and Deeds Registry Act which is
specific. According to counsel, section 74 provides that there are
other documents such as trust deeds that cannot be entered in the
lands register created by section 9(a) of the Lands and Deeds Registry
Act.

We have considered section 4 and section 74 of the said Act.
Specifically, section 74 provides that-

“74(1) Except as hereinafter provided in relation to public
lands, no entry of any notice of any trust shall be made in
the township register, in the lands register, in any
provisional certificate or in any such entry, if made, shall
have no effect.

(2) Trusts affecting land may be declared by any deed or
instrument, and such deed or instrument may be registered

in the Miscellaneous Register.”

In the case of Zambia State Insurance Corporation Limited vs
Anthony Muyana Musutu (supra), the Supreme Court stated that all
the words in a statute must be given effect to and none of them may

be regarded as otiose.
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Having perused sections 74 (2) and 10 of the Lands and Deeds
Registry Act, we are of the view that a deed creating a trust may be
registered in the Miscellaneous Register.” Our understanding of the
wording of section 74(2) is that the registration of trust deed in the
Miscellaneous Register is not mandatory. That being the case, we
form the view that the lower court erred when it concluded that a
trust deed was a document that needed registration within the
contemplation of section 4 of the Act. The lower court did not
consider the provisions of sections 9, 10 and 74, which are specific
relating to trust deeds and did not construe the Act in its entirety.
The provisions of section 74 of the Act are particular and operative,
thus overriding those of section 4 of the Act. We form the view that
the trust deeds in casu are therefore valid even if they were not
registered and that the lower court erred when it dismissed them as
being void ab initio. We find merit in ground two of the appeal and
it succeeds.

As to the third ground of appeal, it is unnecessary for us to determine
this ground as the first and second grounds are determinative of the
appeal. We also consider it otiose to address ground four as ground
one and two have succeeded. In any case, we would not want to pre-

empt the main matter in the court below.
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6.13 The lower court’s ruling is accordingly set aside and the matter is
sent back to the High Court for trial before the same Judge. Costs
are awarded to the appellant in this court and in the court below, to

be taxed in default of agreement.
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