












































-J16-

7.16 In conclusion, the Appellants submit that dismissal of their
action by the lower court on the principle of res judicata amidst
overwhelming evidence of illegalities perpetrated by the
Respondents amounts to using the doctrine of Res judicata as
an engine of fraud. We were referred to the case of The Attorney
General v. E. B. Jones Machinists Limited (12 where the court stated
that the doctrine of estoppel cannot be invoked to render a
transaction valid which the legislature has prohibited on
grounds of public policy. The court cannot exercise its
jurisdiction for an act that is proscribed by statute. We were
urged to allow the appeal as not doiﬁg so would perpetuate
criminal | activities.

7.17 The Respondents filed heads of arguments dated 12th May 2020.
It was submitted that the Appellants had brought out the issues
regarding the alleged illegalities well before the consent
judgment was executed. That the 1st Appellant is hiding under
the guise that he omitted to raise the issue of illegal transfers
from the impugned consent judgment and that therefore there

was no determination of the issues.
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1.18 The Respondents argued that an inadvertent mistake is not a
ground upon which a consent judgment can be set aside. That
the issue is not whether or not the consent judgment ought to
be set aside but whéther the Appellant’s action was properly

dismissed due to the principle of res judicata.

7.19 Respondents contended that even assuming that the Appellants
made an inadvertent mistake, where a party does not bring out
a pertinent legal issue prior to executing a consent judgment,
the same falls under res judicata. In support of this argument,
we were referred to the case of Societe Nationale Des Chemis De
Our Du Congo {(SNCC) v. Joseph Nonde Kasonde 12) where the Court
held that res judicata extends to the opportunity to claim
matters which existed at the time of instituting the first action

and giving the judgment.

7.20 In response to ground one, the Respondents submits that the
court below properly applied the law relating to res judicata
when dismissing the Appellant’s claim. That the Appellants’
appeal is merely an attempt to relitigate issues that were or may

have been determined in the first action. We were referred to the
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case of Henderson v. Henderson (13 where the court discussed the
principle of res judicata.

7.21 The Respondents maintained that the Appellants have not
brought any thing new that was not known to them at the time
the consent judgment was éxecuted. We were referred to an
extract from Halsbury’s Laws of England where the learned
authors explain the application of the doctrine of res judicata,
that it applies to all matters which existed at the time of
rendering judgment and which the party had an opportunity to
bring before the Court.

7.22 The Respondents contended that the Appellants had an
opportunity to address the purported illegalities before the
consent judgment was executed. That the appeal before the
Court is not concerned with the merits of allegations of fraud
but whether or not the matter was res judicata. The definition
of the phrase res judicata as defined by Strouds Judicial
Dictionary of Words and Phrases Volume 3, 7'" Edition, was
referred to as well as the decision of the Supreme Court in Bank

of Zambia v. Tembo & Others (14 where it was held that the defence
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of res judicata will succeed 1if it is shown that the Plaintiff had
an opportunity make his claims in the first cause.

7.23 According to the Respondents, there are no circumstances that
warrant the setting aside of the lower court’s Ruling. The
Appellants have taken lightly the fact that the consent judgment
was executed voluntarily and the parties were all represented
by Counsel. Further, that the Appellants have neglected to
mention the fact that the illegal transfer was subsequently
corrected as the property transfer tax was paid into court under
cause number 2017/HP/2108 and was later paid by the
Appellants to ZRA with the attendant penalties.

7.24 In response to ground 2, the Respondents contend that the
issues hereunder were not raised in the court below, That the
appeal seeks to challlenge the decision to dismiss the action for
being res judicata as opposed to whether or .not the executed
consent judgment is valid. We were referred to the case of
Wilheim Roman Buchman v. The Attorney General (15 Where the
court held that a matter not raised in the lower court cannot be
raised before a higher court as a ground of appeal. The

Appellants in response filed heads of arguments in reply dated
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20t August, 2020, in which they reiterate the arguments
advanced in their heads of arguments. We will not recite the
arguments and authorities cited, suffice to state that we have
considered them.

DECISION OF THE COURT:

We have considered the appeal, the judgment, the heads of
argument by respective Counsel and the authorities cited. We
will deal with grounds of appeal together as they are
interrelated. The undisputed facts are that the Appellants
obtained a loan of about USD 250,000=00 from the 1st
Respondent. As security for the advanced sums of money, the
Appellants executed Forward Purchase Contracts of Sale of
Subdivisions C of Farm 87a and Subdivision of Subdivision C
of Farm 87a.

Deeds of Assignment of properties were executed by the
Appellant in favour of the 274 Respondent. The said
Assignments were duly registered on the 4th of December, 2017.
Thereafter the 2rd Respondent issued Originating Summons for

Summary Possession of land against the 1st Respondent and
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Others in occupation of the security properties. This was under

‘cause 2017 /HP/2108.

On the 21st of December, 2017, the Appellants and the 2nd
Respondent executed a consent judgment. The pertinent terms
being that judgment was entered in favour of the 2nd
Respondent for the pa&ment by the Appellants of the sum of
US$ 800,000 and US$30, 000 costs by the 31st of March, 2018.
Upon payment, the transferred properties would be rescinded
and reversed. The Appellants did not discharge their
obligations stated above.

The Appellants then commenced a fresh action seeking to set
aside the consent judgment and to set aside the transfer of their
properties to the 2nd Respondent on the basis of unilateral
mistake on their part and fraud.

It is trite that a consent judgment can be set aside on grounds
that can invalidate a contract such as fraud, mistake or on
account of illegality by the commencement of a fresh action. See
the cited cése of Zambia Seed Company Limited v Chartered

International PUT Limited (supra).



8.5

8.6

8.7

-J22-

The issue for determination is whether the Appellant could
challenge the consent judgment in issue by commencement of
a fresh action to set it aside.

The thrust of the contention by the Appellants is that the action
dismissed by the lower court cannot be said to have been res
judicata in the face of patent illegalities on the part of the
Respondents in the transfer of the properties to the 2nd
Respondent. Further, that dismissing the action would amount
to the court condoning illegal transactions. The Appellants also
argue that the dismissed action is the only avenue available to
the Appellants to challenge the consent judgment. That the
consent judgment was executed by a unilateral mistake by the
Appellants.

The Respondents on the other hand have argued that the issues
raised by the Appellants in the new action were res Jjudicata.
That the consent judgment conclusively dealt with all the
issues. Further, that the Appellanfs had an opportunity to raise
the issue of illegal transfers before the lower court. A fact they
were aware of at the time the consent judgment was executed.

In any event, the transfer has since been normalized as the
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property transfer tax was paid into court by the Respondents
and paid to ZRA by the 1st Appellant with the attendant
penalties. In a nutshell, the Respondents argued that the lower
court was on firm ground by holding that the issues raised were
res judicata.

The Appellant in the fresh action sought to set aside the consent
judgment on the basis that the wrong party was cited in the
proceedings subject of the order. The o‘ther ground 1s the
alleged fraud in obtaining the property transfer tax certificate
and the payments made to ZRA. Can the above grounds be
considered to be the basis for commencing a fresh action to
challenge and set aside the consent judgment?

In the court below, the issue of the wrong party being cited in
the proceedings was raised. The court held that the said issue
was not a ground for setting aside the consent judgment
because a party can be added at any time even after consent
judgment. We agree with the holding by the court to that effect
because it is trite that a party can be added to proceedings even
after a consent judgment. See the cited case of London Ngoma

(supra).
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8.10 On the issue of fraud and illegality, the Appellants contend the

8.11

following, that the PPT certificates used to transfer the
properties from the Appellants to the 2rd Respondents were
forged and illegal. The Appellants as transferors never applied
for PPT as obligated under Section 4 (1) of the Property
Transfer Tax Act. That the Respondents falsified documents
purporting to show that the 1st Appellant did pay the requisite
tax. Further thath no tax was paid to ZRA. Therefore, the
consent judgment was tainted with illegality, is unenforceable

and void abinitio.

It is not in dispute that property transfer tax was obtained by
the Respondents and the correct amount appears not to have
been paid. Can the issues relating to the obtaining of property
transfer tax and under payments to ZRA be grounds for setting

aside a consent judgment?

8.12 In our view, there are two issues that must be differentiated,

that is the issue of enforcement of a judgment and the setting
aside of a consent judgment by commencement of a fresh

action.
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8.13 The issues pertaining to obtaining of property transfer tax, and
payments due to ZRA, go to the manner of enforcement of the
consent judgment executed by th¢ parties. The consent
judgment stipulated that in the event of default, the 2rd
Respondent would have vacant possession of the properties.
These properties were already transferred to the 274 Respondent
by virtue of the executed forward purchase agreements.

8.14 Where the alleged property transfer tax certificate is obtained
by fraud and the property transfer tax is not paid, that is a
matter for Zambia Revenue Authority to deal with by either
cancellation of the PPT certificate or by demanding that the
requisite property transfer tax amount be paid. The record will
show that ZRA was not even a party to this matter nor applied
to be joined on as a party to the proceedings.

8.15 We hold the firm view that the grounds raised by the Appellants
of fraud and illegality in the circumstances of this case cannot
be the basis to seek to challenge the consent judgment and set
it aside. The tax issues raised were matters between ZRA and
the Respondents who are alleged to have committed the tax

evasion and fraud. They cannot be used as a means to set aside
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a consent judgment which gave vacant possession to the 2rd
Respondent upon default of payment of the sums owed by the

Appellants.

8.16 On the issue of res judicata with regard to whether these claims
could have been raised in the earlier cause instead of the
commenced fresh action, the Appellants contend that the issues
of illegality/fraud/tax evasion were not raised on account
unilateral mistake, hence their failure to object to the inclusion
of paragraph 5 of the impugned consent order. Paragraph 5 of
the said order provided that the transfer of the properties shall
upon receipt of payment be rescinded and reversed and that the
properties shall revert back to the Appellants. This is the clause
that the Appellants by unilateral mistake failed to object to or

inadvertently included in the consent judgment.

8.17 All the above contentions arise from the alleged illegalities and
fraud in respect of tax obligations that the Appellants were
aware of and could have raised in the earlier action. In fact the
1st Appellant did seek verification of the purported tax clearance
certificates on 7% of December, 2017 and a response was

received on 19th December, 2017. ZRA stated that the 1st
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Appellant was not registered for property transfer tax. As
regards issues of validity of the property transfer tax clearance
certificate dated 8th August, 2017 in respect of the properties,
ZRA had submitted the matter to their Investigation
Department to establish what transpired. This response falls
on square with our views that these are matters for ZRA to deal
with and cancel the property transfer tax certificates or demand
for payment of the shortfall tax if at all and not the basis to set
aside the consent judgment.

8.18 The record shows that the 1st Appellant in fact obtained consent
to assign but now raises issues related to property transfer tax
due to ZRA. We cannot fault the lower Court for holding that
the alleged issues of fraud in the obtaining of property transfer
tax were known to the Appellants prior to the entry of the
consent judgment and could have been settled under cause
2017 /HP/2108.

8.19 The learned authors of Halsbury Laws of England Volume 16
(4*" Edition), at page 861, regarding res judicata state that;

“The doctrine applies to all matters which existed at the time of
giving the Judgment and which the party had an opportunity of

bringing before the Court. If, however, there are matters subsequent
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to which could not be brought before the Court at the time, the party

is not estopped from raising it”

8.20 The Supreme Court in the cited case of Societe Nationale Des

8.21

Chemis De Pur Du Congo (SNCC) Vs. Joseph Nonde Kakonde SCZ
Selected Judgment Number 19 of 2013 made the following

observation;

“Res judicata is not only confined to similarity or otherwise of the

claims in the 15t case and the 2nd one. It extends to the opportunity

to claim matters which existed at the time of instituting the It

action and giving the Judgment.”

In the case of Henderson Vs. Henderson (1843-1860) ALL E.R. 378
the court discussed the principle of res judicata in the following
terms;

‘where a given matter becomes the subject of litigation in, and of
adjudication by, a Court of competent jurisdiction, the Court
requires that the parties to that litigation to bring forward their

whole cases, and will not, except in special circumstances, permit

the same parties to open the same subject of litigation, in respect of

the matter which might have been brought forward as part of the

subject in content, but which was not bought forward only because

they have, from negligence, inadvertence, or even accident, omitted

part of their case. The plea of res judicata applies except, in special

cases, not only to points on which the Court was actually required
by the parties to form an opinion and pronounce a judgment, but to
every point which properly belonged to the subject of litigation and
which the parties, exercising reasonable diligence, might have

brought forward at the time”
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N 8.22 We are of the view that the Appellants had the opportunity, in

. the first action, to raise the issues raised in the fresh action.
The Appellants do not dispute the fact that they had made an
application to raise the issue regarding the alleged fraudulent
transfers in the first action and opted to enter a consent
judgment.

8.23 Further, the 1st Appellant paid the property transfer tax after
the Respondent paid into court the property transfer tax
together with the attendant penalties. According to the
Respondents, the transfers were normalized under the first
action.

8.24 In the circumstances, we are of the view that the lower court
properly found that the issues raised by the Appellants were ,
as they were determined by the consent judgment and that the
Appellants had an opportunity and did in fact raise the issues
of fraud in the earlier action before opting to execute a consent
judgment. Commencing a fresh action in these circumstances
is merely an attempt by the Appellants to relitigate the matters

already determined and resolved.
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a 8.25 We find no merit in the grounds of appeal and accordingly
& dismiss the appeal. Costs to the Respondents to be taxed in

default of agreement.
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