























4.4

4.5

4.6

4.7

4.8

The case of Kalaluka Musole v The People? was cited in
support of the argument that it was mandatory that
the court in its Judgment discounts the defence by

offering its ocular observation.

The quoted portion of Kalaluka Musole v The People3

. case holds:

"A person who does or omits to do an act under an
honest and reasonable, but mistaken belief in the
existence of any state of things is not criminally
responsible for the act or omission to any greater
extent than if the real state of things had been such

as he believed to exist.”

The appellant reasonably believed that the
prosecutrix was 17 years old as she told him so.
Additionally, DW2 (appellant's mother) testified that
she saw the prosecutrix When_ appellant took her
home, and to her observation, she looked to be 17

years old.

According to counsel, the prosecution did not adduce

any evidence to negative this piece of evidence.

To worsen the situation, the trial court equally

neglected to address this issue by not offering its
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ocular observation. We were urged to acquit the
appellant because at this stage it cannot be
ascertained if indeed the prosecutrix could be

mistaken for a 17 year old.

4.9 In addition, that the failure by the magistrate to offer
its ocular observation is so fatal such that a re-trial
cannot be conducted as the prosecutrix has
obviously advanced in age. Reliance was placed on

the case of Nachitumbi and another v The People* that:

"It is not in the interest of justice that an accused
person should undergo a second trial because of
Jailure of the prosecution to present the matter
properly at the first. However, where there is no
prejudice to the accused and it is a question of
making good a technical defect such as proving a
photograph or the test material of ballistics expert
or the bringing of a newspaper to court, the

interests of justice requires that there be a new
trial

4.10 In casu, a re-trial will not serve its pﬁrpose and is not

in the interest of justice.

The respondent's heads of argument

4.11 In response, the respondent filed its heads of

argument in which it is submitted that the proviso to
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section 138(1) of the Penal Code, is a specific statutory
defence. It is thus incompetent for him to rely on the
defence of mistake of fact under section 10 of the Penal

Code.

4.12 It was further submitted that for the proviso to
succeed, the appellant was requirea to satisfy the
trial magistrate that he had a reasonable cause to
believe that the 'prosecutrix was of or above the age

of 16.

4.13 The prosecutrix refused the appellant's claim, that

she told him that she was 17 years of age.

4.14 At page 8 lines 8 to 11 of the record of appeal, the

prosecutrix under cross-examination stated:

"I don't even know the barbershop you are talking
about and I don't know you. I don't even understand
Bemba, I just came to visit, and thus I couldn't
understand what you were saying or know where
you were taking me. I couldn't respond to whatever
you were saylng because we were unable to

communicate.”

4.15 This piece of evidence was not challenged when the

appellant was called upon to defend himself.

J11



According to the respondent, thus the prosecutrix did
not tell the appellant she was 17 years as they were

unable to communicate.

4.16 It was the further submission of counsel that the
Penal Code does not set out the test to apply when
construing reasonable cause'in the proviso. Learned
counsel sought reliance on the case of Manewe v The
Peoples in which the Chief Justice of Botswana put

the test thus:

"The essential idea embodied in the provision, in
my view, is that if it is made to appear to the Court
that an accused person had good grounds for
believing that the girl was 16 years or above and in
Jact believed it to be so, then the defence should be
available to him. To have reasonable cause to
believe implies an objective standard, with the
implication that ordinary reasonable people in the
shoes of the accused would have found the grounds
influencing the mind of the accused to be
reasonable and capable of giving or making him to

believe"

4.17 The record herein shows nothing discernible from the
evidence which shows that the appellant in fact
believed that the prosecutrix was 17 years old. He did

not point out any physical appearance or indeed any
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4.18

4.19

4.20

other reason which could have induced him to believe

S0.

Thus, the learned state advocate maintained that it
was inconceivable for a 12 year old to be mistaken for
a 17 year old. The gap is too big even considering that
she maybe growing fast. Therefore, failure by the trial
court to state his ocuiar observation does not take

away the fact that he saw her when she testified.

Accordingly, the underlying principle in the statutory
defence is that the accused is required to direct
questions to the prosecution witnesses as to the age
of the prosecutrix. The Supreme Court decision in

Mwaba v The Peoples was relied upon thus:

"Even where an accused person pleads not guilty it
is desirable that the proviso be explained before
plea, but certainly at an early stage in the
proceedings, so that the accused may have the
opportunity to direct his cross-examination of the
prosecution witnesses to the question of the girl's

age."”

In Hakagolo v The People” the Supreme Court observed

thus:
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"Further, it must be made clear here that the whole
purpose of the Court explaining the proviso is so an
accused understands, that the onus is on him to
prove that his belief that the girl was above the age

of 16 years was reasonable.”

4.21 In conclusion, it is submitted that the defence was

unsuccessful in casu.

5.0 Issues On Appeal

5.1 After considering the arguments by counsel and the
Judgment appealed against, the following are the
issues arising on appeal:

5.1.1 Was the proviso satisfied merely by the
appellant's allegation that RS told him that she
was aged 17? Was appellant required to do
more?

5.1.2Was the magistrate failure to offer his ocular

observation fatal to the prosecution's case?

6.0 Consideration of Issues on Appeal and Decision

6.1 Upon perusal of the record of appeal, in particular the
Judgment of the trial magistrate, we can understand

the appellant's consternation.
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6.2 We note that the trial magistrate did not in fact

6.3

consider the appellant's testimony at defence stage at
all. The magistrate concentrated on issues of
corroboration of RS's testimony both as to identity
and commission of the offence. Yet, in his defence,
the appellant denied having carnal knowledge of RS.
He spoke about how she helped him clean the house

and that she suddenly run off.

We are thus inclined to dismiss this appeal because
the appellant denied having carnal knowledge of RS.
Therefore, the issue of the statutory defence does not
arise. It is trite that the defence is available to an
accused person who had carnal knowledge of a girl
aged 16 and below, on a reasonable belief that the

child was above 16.

6.4 The appellant's testimony was that he was taken to

the police on issues of theft.

6.5 Furthermore, the record reveals at page 2 that after

the defence in the proviso was explained to him, the
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appellant said: "Tunderstand the charge and I admit... I had

camal knowledge of RS...She told me she was 17."

6.6 The trial court entered a plea of not guilty and rightly
so. This is because the appellant's assertion that RS
told him she was aged 17 had to be proved at trial
and essentially goes to issues of consent, which are
hot the concern of the proviso nor the offence of
defilement. The proviso speaks to reasonable belief
by the accused that the prosecutrix was above 16 due

to perhaps her features.

6.7 The said proviso to section 138 (1) of the Penal Code as

amended in 2011, is couched thus:

"Any person who unlawfully and carnally knows
any child commits a felony and is liable to a term
of imprisonment of not less than fifteen years and
maybe liable to imprisonment for life.

Provided that it shall be a defence for a person

charged with the offence under this section to show

that the person had reasonable cause to believe, and

did in fact believe, the child against whom the

offence was committed was of, or above, the age of

sixteen." underiined in emphasis

6.8 Therefore the abpellant had the opportunity at trial

to demonstrate lhis belief that RS was above 16 but
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instead he denied having carnal knowledge of RS.
Thus, the trial magistrate was not encumbered to
consider the defence as the appellant denied having
carnal knowledge of RS. We must state here that

what is stated at plea stage is not part of the evidence.

6.9 We are of the firm view that, even though the
magistrate said nothing about his ocular observation
of RS, the crucial consideration is that the appellant
denied having carnal knowledge of her. The
magistrate's failure to do so was not fatal to the

prosecution's case, in the circumstances of this case.

6.10 However, we must point out that in appropriate
cases, it 1s cardinal for the trial magistrate to state
their ocular observation of the prosecutrix where the
defence is raised that the accused reasonably

believed the prosecutrix to be above 16 years.

6.11 In light of all the foregoing, we find no merit in the
sole ground of appeal on the basis that the appellant
denied having carnal knowledge of RS. The defence

was thus not available to him.

J17



6.12 The appeal is accordingly dismissed. The conviction

and sentence are upheld.
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