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LEGISLATION AND OTHER WORKS REFERRED TO:

1. The Penal Code, Chapter 87 of the Laws of Zambia

INTRODUCTION

1. This is an appeal against the decision of Justice Charles Zulu
sitting at Kabwe. The Appellants were charged and convicted of
the offence of aggravated robbery and were sentenced to 15 |
years imprisonment with hard labour.

2. The Appellants appeal against both conviction and sentence.

FACTUAL BACKGROUND

3.

The prosecution called 8 witnesses in support of its case. The

evidence before the trial court was that a Tanzanian Truck
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driver, Selehe Juma, was attacked and robbed by the
Appellants whilst parked by the road side in Kapiri Mposhi.
PW3 testified that on 29t August 2016 around 01:00 hours, a
man was heard crying for help in a foreign language, along the
Great East road at Mubalashi area. One of the witness’s friend
Numkwa was able to understand the language and translated.
When they enquired from the victim what had happened, they
were informed that he was attacked by unknown persons whilst
in transit and parked by the roadside.

PW3 observed that the victini was limping and complained that
he had been assaulted with a metal bar by the assailants.
Whilst they were interrogating the victim, his lorry mate
emerged from the bush where he had been hiding and informed
them that there were people stealing goods from the truck and
loading the same into a blue Toyota Corolla.

The lorry mate led the witnesses to the roadside where the
truck was parked. PW3 saw about four people off loading goods
from the container of the truck into a blue car registration
number 1622. That when the Appellants saw them, they

advanced towards them and threatened them with machetes.
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Police Officers from Nkumbi and Kapiri Mposhi were called. In
addition, Zambia National Service officers were also called.
Zambia National Service (ZNS) officers were the first to arrive at
the scene and found the assailants still loading items in the
blue vehicle.

Upon seeing the officers, the assailants got into their car and
drove off. Attempts to block them by the officers failed as they
swerved their getaway vehicle and drove off.

PW3 and his colleagues got into the police vehicle which gave
chase. After a short chase, the Appellan;ts abandoned the
vehicle and ran into the bush. The officers seized the blue
motor vehicle and drove it back to the crime scene. When it was
inspected, the officers discovered and recovered a Natioﬁal
Registration Card belonging to a person called James Chola.
PW3 informed the police that he knew a ‘James Chola’ and led
them to the house of a person called Henry Chola. When they
got there, they found him sleeping. Henry Chola led them to
the Chola Family house. According to the evidence adduced,
when the officers arrived at the Chola Family house, they saw

tyre marks and drops of diesel fuel lubricants on the ground.
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There was evidence from PW3 that a phone was recovered from
the blue vehicle. A call was received on the said phone and the
caller stated that he was at a place called “Mutanuké”. The.
Officers accompanied by PW3 proceeded to Mutanuka, where
they saw two or three people walking in the bush near the road.
As they approached and told them to stop, they bolted.
Gunshots were fired. The 1st Appellant was apprehended at the
layby. PW3 recognised him as one of the persons at the crime
scene. The 2rd Appellant was also apprehended soon thereafter
after a chase at the rail line.

PW?2 testified that his uncle, James Chola had visited the family
farm on 27% August, 2016 in the company of the Appellants.
None of them slept in the house but instead slept in the car.
According to PW2, in the wee hours of the morning, he heard
James Chola shouting from the window telling his grandmother
that something bad had transpired and that they should leave
the house immediately. His grandmother left while he remained
sleeping. PW2 stated that later, the Appellants returned to the
Family House. PW2 heard them enquiring about the items that

they had carried. A dispute ensued and they resolved that they
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call James Chola. A3 then informed PW2, that his uncle, James
Chola had requested that he accompany them to a certain
place. Enroute, upon seeing a police vehicle, Al, A2 and A3 all
ran away. PW2 only scampered upon hearing the sound of
gunshots and was apprehended together with the 1st and 2nd
Appellants.

PW6, a Police Inspector testified that upon receiving a call to
the effect that a truck driver who had a breakdown at
Mubalashi had been attacked, a joint operation was carried out
together with ZNS Officers. When he got to the scene of crime a
Toyota corolla registration number AFB 1622 sped off. The
Officers gave chase, whilst in pursuit, the Appellants
abandoned the vehicle which was recovered and driven back to
the scene of the crime.

Detective Inspector James Mungu (PW7), stated that he arrived
at the crime scene around 08:00 hours on the date in issue. He
was shown the impounded vehicle namely a Toyota corolla,
blue in colour, registration number AFB 1622. When he
inspected the truck, he noticed that the seals and locks were

damaged. He was also shown the recovered five 20 litre
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containers of diesel and a 5 litre container of cooking oil. There
was also recovered an NRC belonging to James Chola and two
mobile phones, recovered from the Toyota Corolla.

PW7 confirmed that the Ist and 2nd Appellants were pursued
and apprehended. He added that when he got to the Chola
Family House, he found burning boxes. He subsequently
enquired about the whereabouts of James Chola, from the
mother who informed him that she had not seen him.

Detective Sergeant Jojo Hamunyanga’s (PW8) evidence was
materially similar to that of PW7. He narrated how the 1st and
2rd Appellants were apprehended after being chased and
pursued. He added that the victim was taken to the hospital for
treatment. James Chola was never apprehended. The 3t
Appellant was only apprehended sometime in November, 2016.
That when the 15t Appellant was apprehended, he had with him
a bag containing diesel stained clothes.

DEFENCE BY THE APPELLANTS

The Appellants gave evidence on oath. The 1st Appellant
narrated that on 28% August, 2016 his friend James Chola

visited him at home in Mufulira. The said James Chola
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requested to accompany him to Kapiri Mposhi to visit his sick
mother at the farm. They found James Chola’s mother who was
very sick. Around 19:00 hours the 1st Appellant got into a blue
Toyota Corolla vehicle AFB 1622 belonging to James Chola and
proceeded to buy food stuff at the roadside shops.

It was the 1st Appellant’s evidence that he remained at a bar
and was only joined by James Chola at midnight. James Chola
then informed him that he had bought diesel and asked the 1st
Appellant to assist him load the same. As they loaded the diesel
into the vehicle, a police vehicle arrived. James Chola got into
his car and sped off much to the 1st Appellant’s surprise. The
police vehicle pursued the fleeing vehicle.

The 1st Appellant remained at the bar and continued drinking
until 06:00 hours, when he returned back to Chola’s mother’s
house. The 1st Appellant met police officers on his way to buy
charcoal. They asked him to get into the vehicle while they
searched for other suspects. He maintained that all the
Appellants were innocent. The 1st Appellant confirmed that
containers of fuel were found in the blue Toyota corolla and

that his clothes were stained with diesel.
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18. The 2nd Appellant testified that he heard gun shots on his way

19.

to Mutanuka Village to collect food from his parents’ house.
When he heard the gunshots, he ran away as people had
scampered. He was subsequently apprehended by the police
officers. He refuted taking part in the robbery and was merely
in the area visiting his parents.

The 3 Appellant testified that he did not take part in the
robbery. While he was away from his home, the police had
seized his household goods. Upon his return on the 9tb
November, 2016, he went to enquire about his household
goods. The police instead apprehended him. He denied that his
name was Sosi, that the police added on the said name. His

name was John Musunga.

DECISION OF THE TRIAL COURT

20.

The trial court found as a.fact that in the early hours of 29th
August, 2016 a Truck was in transit from Tanzania carrying
goods belonging to AVIC International. The truck was driven by
a Tanzanian national, Selehe Jufna. The driver was attacked
and assaulted. That fuel and other items were stolen from the

truck.
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The court below found that the 1st Appellant was at the crime
scene with James Chola. The explanation given by him
regarding his whereabouts on the fateful night were false as he
admitted being at the scene assisting James Chola load diesel
in the car. Further, that he was found with a bag containing
clothes stained with diesel. The court further found that the
fact that the Appellants’ apprehended after the crime was
committed was an odd coincidence that was devoid of any
explanation.

The court relied on the evidence of PW2 who testified that he
heard the Appellants arguing about the goods and they were all
concerned with the whereabouts of James Chola. The lower
court further found that it was odd that the Appellants ran
away when they saw the police officers that morning. The 1st
and 2rd Appellants were apprehended while the 3rd Appellant
managed to escape and was apprehended at a later date. The
learned trial judge held that PW2 was a reliable witness despite
having earlier been a suspect in the robbery and that he had no

ulterior motive to falsely implicate the Appellants.



-111-

23. It was also the court’s finding that the explanations offered by
the 2nd and 3 Appellants were falsehoods in light of the
evidence that was before the court. Consequently, the court
convicted the Appellants for the offence of aggravated robbery
and sentenced them to 15 years imprisonment with hard
labour.

GROUNDS OF APPEAL

1. The court erred in law and in fact when it convicted the
Appellant based on circumstantial evidence.

2. The court erred in law and fact when it convicted the
Appellant based on the evidence of a suspect witness.

3. The court erred-in law and fact when it convicted the
accused on the evidence of PW2 who clearly gave
inconsistent evidence in court compared to what he gave
to the police at the time he was apprehended.

4. The court erred in law and fact when it convicted the
Appellant when the ingredients of the offence, they were
charged with were not proved beyond all reasonable
doubt.

HEADS OF ARGUMENTS BY THE PARTIES
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24. The Appellants in ground one assail the conviction based on

25.

26.

circumstantial evidence. The case of David Zulu v The
Peoplell) on circumstantial evidence was cited where it was
stated that circumstantial evidence is not direct proof of a
matter in issue but is proof of a fact not in issue, from which an
inference of the fact in issue may be drawn. For conviction to
be safe, the circumstantial evidence must take the case out of
the realm of conjecture so that it attains such a degree of
cogency which can permit only an inference of guilt.

It was submitted further that for one to be convicted on
circumstantial evidence there must be something more as
stated in the case of Emmanuel Phiri and Others v The
People (2 to satisfy the court that the danger of falsely
implicating the accused has been excluded.

It was contended that there is nothing on record that excludes
the likelihood of PW2 falsely implicating the accused. Neither
was the case taken out the realm of conjecture, to attain only
the inference of guilt. The accused persons gave reasonable
explanations which are believable. As authority the case of

Saluwena v The People (3 was cited
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Counsel for the Appellants submits that aside from weak
circumstantial evidence, there was no complainant brought to
claim ownership of the goods stolen. Further the victim Seleshe
Juma was not brought before court, nor was a medical report
produced to prove the violence, therefore they should not have
been convicted of aggravated robbery as the ingredient of
violence was not proved.

In ground two, the Appellants contend that PW2 is a suspect
witness having been arrested and released for the subject
offence. His evidence ought to have been corroborated. The
case of Chipango and Others v. The People (4 was cited on the
issue of a suspect witness who may be an accomplice or have
an interest, and that their evidence must be corroborated to
exclude the danger of false implication. Further, that PW2’s
evidence ought to have been treated as an accomplice whose
evidence required corroboration. The case of Simon Malambo
Choka v The People (5 was cited on treatment of a witness with
a possible interest of his own to serve. We were also referred to
the cases of Wilson Mwenya v The People 6, R v Shippey

and Others (7 and Machobane v The People (8
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29. It was submitted that the 2rd Appellant was apprehended for

the sole reason that he was a stranger in the area. Further that
he had explained his presence in the area and only ran away

upon hearing gunshots.

30. The 1st Appellant is contended to have exonerated the 2nd and

31.

3@  Appellants. As regards the 3 Appellant, he was
apprehended when he went to claim for his seized property at
the police station. The evidence of PW2 as to the identity of the
robbers was not corroborated.

Ground three assails the learned trial judge’s alleged reliance
on PW2’s inconsistent evidence vis-a-vie the evidence tendered
in court and the one given in his statement to the police (ID1).
At the time of apprehension, PW2 denied having seen the 2nd
and 37 Appellants. In court, PW3 testified that he saw the two
Appellants with his uncle and not that he saw them committing
an offence. It was submitted that the court failed to observe the
inconsistency in the evidence by PW2 and therefore erred. The
case of Sipalo Gibozu and Chibozu v The People ® was cited
where it was stated that failure to observe inconsistency in the

prosecution evidence constitutes a serous misdirection.










































