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the amendment of the bill of lading by the respondent. The
delay is said to have been unavoidable because of breach by

the respondent.

6.9 It is contended that the failure to deliver the goods in the 20
foot container did not amount to breach on the part of the
appellant. Further that performance of the contract by the
appellant was of “the same kind” as that promised, but only
differed in time of delivery, quantity and manner in which the

goods were delivered.

6.10 The supervening event being the process of amendment of
the bill of lading which took long to be rectified, causing the
delay in -delivery of goods as agreed. As the contract became
impracticable to perform on the agreed terms due to breach
by the respondent. No permission was needed to tranship
the goods onto the Canter. The appellant had no choice
because the 20 foot container had already been taken back
by its owners. Further that the respondent was not willing to

pay additional charges for the container to be used.

6.12 The appellant under ground five submit that the respondent

breached the contract before its performance by the
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appellant. Reference was made to the definition of breach of
contract and to Halsburys Laws of England paragraph 538
4" Edition on the rights of an innocent party to rescind the

contract and sue for damages as a result of breach.

6.13 The contention by the appellant in this ground is that the
court below only faulted one party and ignored the omission
by the respondent as well as the evidence tendered by the
appellant. The case of Justin Chansa v. Lusaka City
Council ® was cited on the rejection of evidence by a court
without advancing reasons being considered a misdirection.
Therefore the learned trial court’s judgment should be set

aside.

6.14 In ground six, the appellant contends that the dismissal of its
counter claim on account of unsubstantiated evidence at trial
is unfounded. The appellant’s bundle of documents shows
various documentary proof of receipts showing additional
expenses incurred. The appellant had proved its counter

claim case on a balance of probabilities.

6.15 Ground six assails the award of costs to the respondent

despite the court below holding that the respondent was in
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breach of the obligation under the contract and contributed
to the delay in the performance of the contract. The Supreme
Court decision in the case of YB and F Transport Limited
v. Supersonic Motors Limited (6) was cited in which it was
stated that costs follow fhe event unless the successful party
did something wrong in the action or conduct of it. The
appellant further made reference to the cases of General
Nursing Council of Zambia v. Mbangweta (7 and
Verrechia v. Commissioner of Police for the Metropolis (8
as well as Order XL (6) of the High Court Rules on the

award of costs being in the discretion of the court.

6.16 It is submitted that the lower court misapplied the law on
costs by awarding them to the respondent, without clear
reasons. We were urged to set aside the order of costs as
there was no malafides in the conduct of proceedings on the

part of the appellant. We were urged to uphold the appeal.

6.17 The respondent filed heads of arguments dated 13th October
2020. In response to grounds 1, 2 and 3, it is submitted that
the appellant is seeking to reverse findings of fact made by
the lower court. Namely, that the bill of lading was amended

between the 31st and 20t November 2014 and that there was
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therefore no justification for the delay in clearing the goods
and transshipping into a canter truck instead of the agreed

container.

6.18 It is submitted that the issue is whether the findings of fact
made by the court below are perverse or made in the absence
of evidence or upon misapprehension of facts to warrant
reversal by the appellant court. The case of Wilson
Masauso Zulu v. Avondale Housing Project Limited (%) was
cited on reversal of findings of fact made by the lower court

on appeal.

6.19 The respondent went on to refer to the evidence in the court
below, particularly the trail of email communications
between it and the shipping agents dated 31st October 2014,
7th November 2014 and 10t November 2014 regarding the
amendment to the bill of lading. The respondent’s contention
being that the trial court had sufficient evidence to make the
findings and cannot be faulted. Further there was evidence
to show that the appellant was aware directly or indirectly of
the issue of the amendment of the bill of lading. He was
therefore in control of the amendment process as held by the

court below.
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6.20 As regards ground three, the respondent disagreed with the
contention by the appellant that the court arbitrarily refused
to accept the evidence that the Release Order was obtained
under pre-clearance. The respondent submits that the trial
judge stated that the release order is the last document that
comes after the bill of lading. Further that the issue of the
Release Order was an afterthought. In any event, the release
order document does not indicate as being a pre-clearance

order.

6.21 It was contended that the appellant was merely attempting to
introduce extrinsic evidence which is inadmissible. The case
of Holmes Limited v. Buildwell Construction Limited (10
was cited where it was held that as a rule of law, parol
evidence cannot be admitted to add or contradict a deed or
other written documents, except in cases of fraud etc.
Further, reference was made to the case of Wilson Short v.
Wilson 11) as well as Halsbury’s Laws of England (Custom
and Usage) Volume 12(1) on the inadmissibility of oral or
extrinsic evidence to alter the terms of a contract expressed
in writing and the reading of the instrument as a whole in

order to ascertain its true meaning.
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6.22 The respondent drew our attention to the definition of a Bill

of Lading which may be regarded in three several aspects;

(1) As a receipt given by the master of the ship acknowledging

that the goods specified in the bill have been put on board.

(ii) A document containing the terms of the contract for the

carriage of goods.
(iii) A document of title to the goods.

6.23 It is contended that because a Delivery/Release Order is
produced to direct that the goods specified therein can be
released to the person claiming the goods, the bill of lading

must have been amended before 20t of November 2014.

6.24 As regards the assertion that the court below shifted the
burden of proof to the appellant, the respondent contends
that in respect of the counter claim, the appellant had the
onus to prove its claim. The appellant had made an assertion
that the Release Order dated 20% November 2014 wés
obtained under pre-clearance, therefore he had the onus to
prove what he asserted. The respondent extensively cited
paragraphs 1-1108 of Halsburys Laws of England Volume II

(2009) 5 Edition on the burden and standard of proof and
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Hatchard, M. Ndulo, 'The Laws of Evidence in Zambia:
Cases and Materials (2013). In a nutshell, the respondent
argued that the court below was on firm ground in rejecting
the assertion that the release order was obtained under
preclearance and issued before the bill of lading was

amended.

©.25 In respect to ground four, the respondent contends that the
lower court was on firm ground by holding that the appellant
breached the contract by delivering the goods in a Canter
truck instead of a 20 foot container. The respondent referred
to the terms of the contract eaﬂier alluded to. It is further
contended that though the bill of lading was defective, it was
rectified before the 20t of November 2014. The appellant
ought to have delivered the goods within 14 days from the
said date, the goods were only delivered on 22nd December

2014. This amounted to breach.

6.26 The appellant having not repudiated the contract when it
received a defective bill of lading requiring amendments
resulting in the delay, acquiesced to the use of the defective

document. As authority the case of Credit Africa Bank
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Limited (in Liquidation) v. John Dingani Mudenda (12 was

cited on the definition of acquiescence.

6.27 The start date of the contract was the date the bill of lading
was amended. As regards the delivery of the goods in a
Canter truck, the respondents argues that no consent was
obtained. The appellant made no effort to contact the
respondent to inform it that the container was needed back.
The delay in amendment of bill only affected the time within

which to deliver but not the form of transshipment of goods.

6.28 In relation to ground five, it is submitted that the despite
being partly to blame for the delays in amending the bill of
lading, the breach was not material and did not go to the root
of the contract. The respondent was awarded claims arising
from breach on the part of the appellant, therefore the court
below was on firm ground. The appellant reiterated the
holding of the court in respect of ‘its’ claims for damages for
breach and consequential loss of business, declined by the

lower court.

6.29 As regards ground 6, the dismissal of the appellant’s counter

claim for lack of proof, the respondent referred to the burden
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of proof stated in Halsbury’s Laws of England Volume 2, 5
Edition and cited the case of JZ Car Hire v. Malvin Chala
and Scirocco Enterprises Limited (13! where it was Astated
that mere producation of the hire chart charges was not proof
that a particular vehicle was hired. It was contended that in
the absence of receipts from the entities alleged to have been
paid, the appellant failed to substantiate their counter claim
for special damages. Mere production of the listed expenses

was not sufficient to prove their claims.

6.30 In response to ground 7, on the award of costs to the
respondent, it was submitted that costs are in the discretion
of the courts. Reference was made to the following; Order XL
Rule 6 of the High Court Act, Order 62 of the Rules of the
Supreme Court (RSC) 1999 Edition, the case of B.P
Zambia PLC v. Zambia Competition Commission Total
Aviation and Export Limited Total Zambia 14 and Dr P
Matibini’s  book entitled Zambia Civil Procedure:
Commentary and Cases Volume 2, on the principle that
costs follow the event, unless it appears to the court that in
the circumstances of the case, some other order should be

made, or the successful party did something wrong in the
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action or in the conduct of it. It was submitted that the
respondent having succeeded in its claims for repayment of
the sum for customs duty advanced to the appellant and
damages in respect of the goods lost and there being no
improper conduct in prosecuting the matter, the respondent

was entitled to costs. We were urged to dismiss the appeal.

ARGUMENTS IN REPLY

The appellant in its heads of argument in reply dated 16th
October 2020, reiterated their arguments on the burden of
proof in civil matters, that it lies on the person asserting the
facts to prove them. Instead, the court below placed the
burden of proof on the appellant. The cases of Anderson
Kambela Mazoka and 2 Others v. Levy Patrick
Mwanawasa (15, and Michael Mabenga v. Sikota Wina
and 2 Others (16) were cited. It is contended that there was
no proof to show that the bill of lading was amended on a
specific date and time. Therefore the finding of fact to that
effect must be reversed as held in the case of Attorney

General v. Achiume (17
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The said findings of fact are perverse and made upon a
misapprehension of facts. The appellant went on to refer to
the holding by the court below, that the appellant did not lose
control of the amendment process of the bill of lading. This is
contended to be contrary to the holding by the court that the

respondent was also responsible for the delay.

As regards the contention by the respondent that the
appellant was seeking to introduce extrinsic evidence to vary
the release order, it is submited that there was no such
attempt. The Release Order was obtained under pre-
clearance and the issue of extrinsic evidence does not arise.

We were urged to uphold the appeal with costs.

DECISION OF THE COURT

We have considered the appeal, the authorities cited and the
submissions advanced by Learned Counsel for the parties.
Grounds one, two and three attack the findings of fact made

by the court of first instance namely the holding that;

() The amendment to the bill of lading was done between the

31st of October 2014 and 20% November 2014 and not 4th

December 2014.
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(1) DW1 (appellant) did not lose control over the process of
amendment of the bill of lading because he was copied in the
email from Ahlam Kaled and had control of the process of

amendment of the bill of lading.
(iii) The release order was not obtained under pre-clearance.

8.2 It is trite that an appellate court will only reverse findings of
fact made by the lower court in instances where there is no
evidence to support the conclusion; or where the conclusion
is based on a misunderstanding of the evidence or where the
conclusion was one that no reasonable judge could have

reached or is not reasonably justified.

8.3 There is a plethora of cases by the Supreme Court in which it
has stated that an appellate court will only reverse findings
of fact made by a trial court where an appellate court is
satisfied that the findings in question were either perverse or
made in the absence of any relevant evidence or upon
misapprehension of the facts. See the case of Wilson

Masuso Zulu v. the People® (supra).

8.4 The issue to be determined is whether the findings of fact

made by the court below, were made in the absence of any
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relevant evidence or upon misapprehension of facts as

contended by the appellant.

The court below in respect of the amendment of the bill of
lading, held that the bill of lading was amended between 31st
October 2014 and 20t November 2014. The evidence in the
court below tendered by the appellant was that the bill of
lading was amended by the 4th of December 2014. The
respondent on the other hand testified that the amendment

was done on the 31st of October 2014 as per email of even

date.

It is not in issue that the initial bill of lading given to the
appellant contained errors as to the final port of destination.
This fact was brought to the attention of the respondent on
the 26t of October 2014. The respondent opted to attend to
the issue of amendment of the bill of lading, when the

appellant offered to resolve the issue.

Though the respondent contends that the bill of lading was
amended on 31st of October 2014, the record shows that on
that date an email was sent advising of the fees in respect of

amendment in the sum of US$ 150. That is the same date







































