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employees and estates of former employees
of the National Savings and Credit Bank
Limited who until 12t October, 2000 were
members of the Private Pension Scheme
administered by Professional Insurance)

Coram: Mambilima, CJ, Malila and Kajimanga, JJS
on 1st September, 2020 and 19t* November, 2020

For the Appellants: Mr. A. M. Musukwa, Messrs Andrew Musukwa & Co.
For the Respondent: Mr. L. Mwamba of Messrs Simeza Sangwa &
Associates
JUDGMENT

Malila, JS, delivered the Judgment of the Court
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INTRODUCTION AND BACKGROUND FACTS

Although the respondents are in fact a group of former
employees, represented by Felix Muyembi, we shall in this

judgment collectively refer to them as ‘the respondent.’

The respondent commenced proceedings in the High Court

against the appellants in October, 2000.

The amended writ of summons and statement of claim
indicated the claim to be for money and value realized or
realizable from monies had and received by the first appellant

for the use and or benefit of the respondents. Those monies
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include K860,426,729.28, being the difference between the
sum of K2,071,000,000 declared as the value of the Pension
Fund and the amount of K2,931,710,231 certified as its value

by an audit.

Additionally, the respondent alleged that in October 2000, the
second appellant transferred the sum of K200,000,000 to the
first appellant for disbursement to the respondent on the
understanding that the respondent and their employer would
henceforth be contributing to the National Pension Scheme

Authority (NAPSA).

The respondent furthermore alleged that the first appellant
failed to disburse the entire amount to the respondent, leaving
an outstanding balance of K17,464,071.91, which sum the
respondents claimed should be paid to him, including interest

thereon.

The respondent premised his claim on a Pension and
Insurance Authority Directive of 12 December, 2000 (PIA
Directive 18/35) according to which the first appellant was
declared liable to pay all the benefits due to the respondent in

the event that the second appellant failed to pay.
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In its defence, the first appellant claimed that the PIA Directive
18/35 was ultra vires the Pension Scheme Regulation Act,
chapter 255 of the Laws of Zambia, in that a claim could not
rightly be made against the first appellant as it was the second
appellant that carried the burden of managing the pension
fund on behalf of the respondent. The first appellant further
denied having been paid the sum of K17,464,077.91 by the

second appellant.

THE HIGH COURT DECIDES

The matter was heard by the High Court (Mweemba J) whose

judgment is now being assailed.

The learned judge held that following the dissolution of the
second appellant, the first appellant, as former employer and
sponsor of the National Savings and Credit Bank (NATSAVE)
pension scheme, was liable to pay the respondent any deficit

owed to the respondent in terms of the scheme.

The court ordered that, pursuant to PIA Directive 18/35, the
first appellant, at its own expense, was to engage an actuary
who was to produce an actuarial report, tabulating all monies

accrued to the respondent’s credit at the dissolution of the
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pension scheme. The amounts tabulated were then to be paid
to the respondent from the assets of the NATSAVE Pension
Scheme. Further, that where such assets were inadequate to
pay the amount in full, any deficit was to be paid by the first
appellant as former employer of the respondent and sponsor of

the pension scheme.

APPEAL TO THIS COURT AND THE GROUNDS OF APPEAL

3.1 The High Court judgment so riled the first appellant that the

3.2

present appeal was launched on two grounds formulated as

follows:

1. That the learned High Court judge erred in law and fact by
deciding that the first appellant was liable to pay for the

deficit incurred by the pension fund.

2. That the learned High Court judge erred in law and in fact
by deciding that the first appellant appoint and pays for the

actuary who values the pension fund.

Heads of argument were filed in support of the respective
positions of the parties. At the hearing of the appeal the
learned counsel for both parties relied on those heads of

argument which they each supplemented orally.
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THE APPELLANT’S CASE ON APPEAL

On behalf of the first appellant, it was submitted, in respect of
ground one, that it was an error of law and fact on the part of
the learned High Court judge to have held that the first
appellant was liable to pay for the deficit incurred by the

pension fund.

In developing the argument under this ground of appeal,
counsel for the first appella‘nt submitted that in its statement
of claim, the respondent relied on the provisions of the PIA
Directive 18/35 titled ‘Guidelines on Treatment of Assets on
Dissolution/Winding up of Pension Funds, issued pursuant to
a power vested in the Registrar by section 38 of the Pensions
Scheme Regulation Act. Those particular guidelines notably

contained a proviso.

The learned counsel specifically drew our attention to

paragraph 2(ii) of the guideline which reads as follows:

2. Upon approval to dissolve the scheme by the Authority,
the Trustees shall commence the dissolution process and
shall within thirty days from the date of approval deposit
with the authority preliminary schedules signed and
certified by the chairperson of the Board as a correct

record reflecting the assets and liabilities of the scheme
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at the commencement of the dissolution process, and
the manner in which it is proposed to realize the assets
and to discharge the liabilities to or in respect of

members provided that:

(i) If the scheme was discontinued before 1 April 2004
and members were not paid part or all the benefit
the trustees shall provide the Authority with a list
of members under the scheme two years to the

discontinuance giving full details of the members.

(ii) Where the scheme design is defined benefit, the
trustees shall immediately engage an actuary to
ascertain members’ accrued benefits at dissolution
and if a deficit arises when compared to existing
assets of the scheme, the sponsoring employers
shall be compelled to pay the deficit before any
disbursements are made. Payment in this case
shall not be paid pro-rota unless it is proven that

the sponsor is insolvent or no longer exists and ...

4.4 Having reproduced the portion of the Registrar’s guidelines as
above, the learned counsel stressed what he regarded as the
significant components of the proviso, namely first, the scheme
being a defined benefit scheme, second, the trustees being
obliged to engage an actuary to ascertain members’ accrued
benefit at dissolution and third, the employer being compelled
to pay the deficit if any at the time of dissolution, before

disbursements are made.
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4.5 The learned counsel contended that the first appellant does

4.6

not deny that the scheme design was a defined benefit scheme
but contends, as more fully argued under ground two, that the
first appellant should never have been held responsible for the
appointment of and the payment for the actuary. More
grievously, counsel submitted that in so far as the third
requirement (in the proviso as set out in paragraph 4.3 above)
attempts to render the sponsoring employer responsible for the
payment of a deficit in a pension fund, the guidelines were ultra

vires the Pension Scheme Regulation Act.

It was further contended that it is the trustees and the
manager of a pension fund who should be held liable for any
deficit occurring in the management of a pension fund.
Counsel quoted section 27 of the Pension Scheme Regulation

Act which reads as follows:

A contributor may institute legal proceedings against any
trustee contravening this Act, pension plan rules or
regulations so as to protect his contribution under a pension

scheme.
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4.7 The logic of counsel’s argument is that where there is a deficit
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in a pension fund, and assuming that the sponsoring employer
has remitted all the contributions and timely too, such deficit
can only be attributed to mismanagement by the trustees
and/or the fund managers. What the third component of the
proviso does, according to counsel, is to transfer liability which
properly rests on two separate legal entities, on to a third party

that plays no role in creating such liability.

The learned counsel for the first appellant reproduced section
5(1) of the Pension Scheme Regulation Act, setting out the
functions of the Pensions and Insurance Authority before
submitting that the Authority regulates and supervises the
establishment and management of pension schemes. This it
does by setting and enforcing standards as per section 5(1)(o)
of the Act. PIA Directive 18/35 thus merely constituted

instructions or rules that could not supersede written law.

Alluding to section 3 of the Pension Scheme Regulation Act on
the definition of a ‘trustee’, counsel submitted that a ‘trustee’
is separate from a sponsoring employer, meaning in effect that

their liability is equally separate and distinct. He went on to











































































