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“A court can order a joinder if it appears to the court
that all persons who may be entitled to or claim some
share of interest in the subject matter of the suit or who
may be likely to be affected by the result require to be
joined.” '

It was submitted that the first appellant, as a parent company to the
second appellant and the two belonging to a group of companies, on
the face of it, did not act independently of each other, and that the
court was in order to treat them as one and the same for the
purposes of that transaction. Counsel fof respondent referred to the
case of Kingfarm Products Limited, Mwanamuto Investments Limited
vs Dipti Rain Sen (Executor and Administrator of the Estate of Afit
Barab Sen)® where the Supreme Court stated that —

“The removal of the veil of incorporation in this case was
caused by the appellant companies themselves through

their conduct.”

It was submitted that the execution of the agreement points at the
first appellént, while the performance points at the second appellant.

Counsel contended that the lower court was on firm ground when it

ordered the joinder of the first appellant so that each of the

appellants may give an explanation at trial. We were urged to dismiss

the appeal with costs.
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The appellant’s Counsel filed heads of argument in reply with leave

“of court on 11th November, 2020, wherein it was submitted on

grounds one and. two that there is no basis upon which the court
joined the first appellant as it did not sign the agreements in issue.
The two signatories were employees of the second appellant and the
payslips on record are those of the second appellant. It is arguéd that
the only connection is that the first appellant is a shareholder in the
second appellant and that this was not a valid reason for joining the
first appellant. |

On ground four, Counsel submitted that the first appellant was not
privy to the -agreement as it is based in Botswana. We were urged to
allow the appeal.

At the hearing of the appeal, the learned Counsel for the appellant
sought leave to file headé of argument in reply out of time, which was
granted. 'Mr. Sianondo then submitted that he would rely on the
grounds of appeal and heads of arguments filed. He briefly
augmented them by submitting that the issue is on the joinder of the
first appellant to the matter when it is a company incor};orated in
Botswana. According to Counsel, the people who signed the
agreement in controversy were employees of the second appellant.

He contended that there was no basis upon which the first appellant

was joined to the proceedings and that the evidence on record is that
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the payslips on record show that deductions were effected on the
salaries of the employees of the second appellant.

Counsel urged the court to sustain the appeal and remove the first
appellant from the proceedings. The court was also referred to the
case of Suhayl Dudhia vs Samir Karia and Citibank Zambia Limited
(supra).

In response, Mr Muhanga on behalf of the respondent submitted that
he would rely on the heads of arguments filed. He submitted that
the lower court exercised its jurisdiction correctly when it decided to
join the first appellant to the proceedings as the court exercised the
issue to joinder in accordance with the law. We were urged to

dismiss the appeal for lack of merit.

DECISION OF THE COURT

38.

‘We flave ;:onsidered the parties’ respective arguments and the ruling
being impugned. We shall deal with the four groﬁnds separately. In
ground one, the issue the appellants raised is whether the learned
Judge in the court below in exercising his discretion in the
application for joinder of the first appellant, applied the correct test.
As earlier alluded to, the application for joinder was brought by the

respondent pursuant to Order 53 Rules (10)1, Order 30 Rules 1 and
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8, Order 14, Rule 5(1) and Order 10, Rule 16 of the High Court Rules,
Chapter 27 of the Laws of Zambia. |

It was deposed in the affidavit in support that the first appellant is
the parent company of the second appellant and that the two entities
were acti;;lg as one when they contracted with the respondent. It was
further deposed that the first appellant being the second appellant’s
parent company has sufficient interest to be a party to the action as
it will be affected by the outcome of the case being the parlty in whose
name the agreement was executed.

A perusal of the record from the court below, particularly the
agreement in issue, shows that the contracting parties were the
respondent and “Funeral Services Group.” The said Funeral Services
Group was to administer monthly payroll loan deductions to repay
the loans that its employees would obtain from the respondent and
remit the same to the respondent as agreed.

The agreement further shows that the persons who signed on behalf
of “Funeral Services Group” were Niya Musonda, the Finance
Manager and Winnie Nambeya the General Manager. We are of the
view tﬁat' the lower court erred when it joined the first appellant to
the proceedings as the agreement was signed by employjees of the

second appellant and not those of the first appellant. There is no

indication that those employees were acting agents of the first
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 appellant. We therefore find merit in ground one of the appeal and it

succeeds.

Turning to ground two, we are of the view that the lower court erred

in law and fact when it found that the agreement was executed in

the name of the first appellant as the parties who signed the
agreement were employees of the second appellant and the other
party ‘wa_s Funeral Services Group and not FSG Limited. The liability
of a corporation which is a parent one towards the acts of a
subsidiary of the parent is regulated in accordance with the basic
concepts of limited liability and separate entity in company law. The
case in point is that of Adams vs Cape Industries Plc®. We find merit
in the se;ond ground of appeal and it succeeds.

Ground three relates to whether the lower court erred when it found
that some acts were undertaken by the second appellant cén behalf
of the parent company. A perusal of the record of appeal shows that
the first appellant is a company registered in Botswana while the
second appellant is a subsidiary of the first appellant which is
registered in Zambia and conducts its business in Zambia.

The main decision in support of the principle of separate legal
personality was in the case of Salomon vs A Salomon (supra}. The
facts of the case are that Mr Salomon sold his registered cojmpany in
which he was a Managing Director and shareholder amor}gst seven

i
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shareholders who were his family members subscribed to one share
each of the six remaining shares. The company was later liquidated
and subsequent to payment of secured creditors and Mr Salomon’s
debentures, nothing remained for unsecured creditors.

The liquidator alleged that the incorporation of the company was

fraudulent and used to avoid liability by Mr Salomon, for debts of the

company in particﬁlar claims by unsecured creditors. In the High

Court, Judge Vaughan Willlams ruled that Mr Salomon, was the

principal and the company his agent, and therefore liable for the debt

of unsecured creditors. The liquidator succeeded in the Court of
Appeal where the Judge confirmed the High Court ruling on different
grounds fhat Mr Salomon abused the privileges of incorporation and
limited liability, for his own benefit enabling him to incur debts in
the company name and avoid liability.

However, the House of Lords r\eversed the decision of the court and
Lord Halsbury L. C. held that-

“It seems to me impossible to dispute that once the
company is legally incorporated, it must be treated like
any other independent person its right and liabilities
appropriate to itself, and that the motives of those who
took part in the promotion of the company are absolutely
irrelevant in discussing what those rights and liabilities

are.”
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On the strength of the Salomon vs Salomon case, a subsidiary is not
regarded as the agent of its holding company as they have separate
personalities.

In the case of Ebbau Vale Urban District Council vs South Water
Traffic Licensing Authorityl® the Court of Appeal in England
considered the relationship between the parent and a wholly

owned Subsidiary company, Cohen L.J. observed that -

“Under the ordinary rules of law, a parent company and
a subsidiary company, even a hundred percent
subsidiary company, are distinct legal entities and in the
absence of a contract of agency between the two
companies one cannot be said to be the agent of the

other.”

We are alive to the fact that the first appellant being the parent
company and the second appellaht as the subsidiary are two
separate legal entities and there was no evidence that some acts were
done by the 2nd appellant on behalf of the first appellant. As such
without going into the merits of the main matter, we are of the view
that the lower court erred in law and fact when it found that some
acts were done on behalf of the first appc;llant when it is a separate
legal entity from the second appellant. The case of Ebbau Vale Urban

District Council vs South Water Traffic Licensing Authority (supra)
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applies. We therefore agree with the first appellant thét there is merit
in ground three and it succeeds.

49. Turning to the fourth ground of appeal, we are of the view that the
lower court erred when it joined the first appellant to the proceedings
as it does not have sufficient interest in the matter and is unlikely to

be affected by the outcome of the case in the lower court.
CONCLUSION

50. Having found merit in the four grounds, the appeal succeeds as the
lower court misdirected itself when it ordered that the first appellant
be joined to the proceedings. The first appellant should therefore be
dropped. The matter is sent back to the High Court before the same
Judge. Costs are awarded to the first appellant, to be taxed in default

of agreement.

COURT OF APPEAL

. Q.

C.K MAKUNGU * . P.C.M. NGULUBE
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE



