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KABUKA, JS, delivered the Judgment of the Court.
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Introduction

[1.1] The appellants own individual units in a double storey
commercial building under the Common Leasehold
Schemes Act of 1994, now Cap. 208 of the Laws of Zambia

(“the Common Leasehold Act”).

[1.2] On the 7t of July, 2011 the appellants commenced
proceedings in the High Court, seeking to restrict the 1st
respondent from disposing of a portion of land that was
created out of the common area or space, located at the

back of the commercial building, without their consent.
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[1.3] In its judgment, the High Court found that the 1st
respondent could not be restricted in the manner
canvassed by the appellants, as she was the registered
owner of the portion of land in contention, described as
Stand No. LUS/3243/CL/O/CP. This appeal by the

appellants is directed against that finding.

[1.4] In the main, the appeal interrogates individual and
collective rights of owners of property held under common
leasehold tenure inter se. It also interrogates their rights
to parts, areas or spaces between the units that are held
in common (‘common property’) such as staircases, drive
ways, car parking areas or guard and caretaker houses

located thereon.

[2] Background
[2.1] As earlier alluded to at paragraph [1.1], the property in
dispute is a double storey commercial building that is
located in the Kamwala Trading area of Lusaka. The
building was previously held under a 99 year leasehold

tenure on Stand No. LUS/3243 in respect of which a



[2.2]
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Certificate of Title was issued to one Seliano Jinja Banda
in February of 1986. The ground floor of the building
consists of a number of adjoining shops that are accessed
at the back, through an open area or space used as a car
park and delivery bay. In the far right corner of this open

space is a stand-alone structure.

Seliano Jinja Banda, apparently, passed on sometime in
1998. Upon his demise, his widow, Brandina Nyendwa
Banda who is the 1st respondent in this appeal, was

appointed as administratrix of his estate.

[2.3] On or about 15t January, 2002 the 1st respondent caused

her late husband’s property Stand No. LUS/3243 to be
converted to common leasehold tenure pursuant to the
provisions of the Common Leasehold Act. Section 3 of that

Act provides that:

“3. (1) A parcel of land registered in the Lands
Register together with the buildings on it, or
proposed to be built on it, may be divided into
units by registering a common leasehold scheme
in the manner provided in this Act.”



2.4]

[2.5]
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As a result of that conversion, each shop or flat comprising
the double storey building was constituted into a separate
unit capable of being allocated a separate Certificate of
Title. The specific area comprising a single unit was also
conferred with an undivided share in the common property

proportional to the unit interest.

Section 2 of the Common Leasehold Act, defines

‘common property’ to mean:
“So much of the land and buildings subject to a common
leasehold scheme, as is not comprised in any one unit
under the scheme.” Each unit has a share in the
‘common property’ which is expressed in percentage

terms proportionate to the entitlement in the respective
unit.”

Following the conversion of Stand No. LUS/3243 to
common leasehold tenure, the 1st respondent embarked
on an exercise of disposing of all the single units that were
created. The appellants were amongst the purchasers who
acquired separate Certificates of Title for their individual
units, in which the unit interest was stated in square

meters while the unit share in the common property was
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expressed in percentage terms proportionate to the

entitlement in the respective unit as follows:

NAME: UNIT NUMBER: UNIT AREA UNIT SHARE IN
COMMON PROPERTY

1. HAJRABEN YUSUF PANDOR LUS/3243/CL/O/1 188 SQ. METRES 19.5%
2. STAR BEEF COMPANY LIMITED LUS/3243/CL/O/3 131 SQ. METRES 13.62%
3. JANAKBANI LALABHAI PATEL LUS/3243/CL/O/2 130 SQ. METRES 13.51%

4.ISMAIL ADAM ALLI SULEMAN LUS/3243/CL/1/3 131 SQ. METRES 13.62%

[2.6] Relevant to this appeal, is the contract of sale between the
Istand 2nd respondents dated 26t June, 2010 relating to
a portion of the common property, earlier referred to at
paragraph [2.1] on which the stand-alone structure is
sitting, in the delivery bay or car park area, described as

Stand No. LUS/3243/CL/O/CP.

[2.7] The appellants questioned the legal capacity of the 1st
respondent to alienate a portion of the common property
to any person without their consent. In an attempt to have
the proposed sale reversed, they unsuccessfully sought
the intervention of the Commissioner of Lands and that of
the Lusaka City Council. Left with no other option, they
decided to escalate their protest by instituting

proceedings before the High Court.
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[3] Proceedings before the High Court
[3.1] The appellants launched the High Court matter by
Originating Summons issued on the 7t of July, 2011 in

which the relief they were seeking was stated as follows:

() a declaration that all purchasers of
LUS/3243 which is held on Common
Leasehold title are beneficiaries of the
common parts known as
LUS/3243/CL/O/CP and none of them hold
any title or can transfer the said part without
the consent of all the other leaseholders.

(ii) a declaration that the total percentage
ownership of a property held on Common
Leasehold, includes the common part that is
available for the common wuse of all
leaseholders.

(iii) a declaration that the purported contract of
sale for the common part known as
LUS/3243/CL/O/CP between the 1stand 2nd
respondents was ultra vires the Common
Leasehold Schemes Act of 1994 and
therefore null and void.

(iv) an order for cancellation of the title deed for
the common part known as
LUS/3243/CL/O/CP.

(v) damages for trespass.

(vi) injunction and costs.
[3.2] The Originating Summons was supported by an affidavit
deposing to facts that gave rise to the appellants’

grievance. Substantively, these were as earlier set out, at
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paragraphs 1.1- 2.4. Although there were no affidavits in
opposition filed by the respondents, the trial court in
determining the matter, did consider written arguments

from counsel acting on their behalf.

[3.3] In resolving the issues in contention, Hamaundu, J, as he

3.4]

then was, observed that his power to grant declaratory
judgments under Order 15 /16/2 Rules of the Supreme
Court (Whitebook) 1999 Edition was discretionary. He,
in that regard, noted that the provisions of section 33 of
the Lands and Deeds Registry Act, Cap. 185 of the Laws
of Zambia presumes beneficial interest in favour of a title
holder and the 1st respondent is a title holder in respect of

the alleged common property in dispute.

Accordingly, the learned trial judge found it was
inappropriate for the appellants to mount a challenge to
the 1strespondent’s Certificate of Title in the manner they
had done. The judge expressed the view that, an action
seeking such a challenge ought to have been properly

brought under the Lands and Deeds Registry Act. It
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was on that account, that he dismissed the appellants’

claims.

[4] Grounds of Appeal and Arguments before this Court

[4.1] Dissatisfied with that judgment, the appellants lodged an
appeal to this Court seeking a reversal of the findings
advancing two grounds of appeal that were couched in the
following terms:

4.1.1That the court below erred in law and in fact when it declined
to grant the declaration that the 1st respondent cannot sale or
deal with the common part of the property known as Stand
No. LUS/3243/CL/O/CP which is held under common
leasehold without the consent of all the appellants who own
various shares in the common part as specified in their
respective Certificates of Title.

4.1.2That the court below erred in law and in fact when it ordered
that the appellants ought to mount appropriate challenges to
the title held by the 1st respondent under the Lands and Deeds
Registry Act ignoring the 1st respondent’s mandatory
obligation to also transfer title to the common part to all the
appellants who bought and own their own respective units
and use the common part to access their units.

[4.2] In their written heads of argument, learned counsel for the
appellants contended that the appeal is anchored on the
interpretation and construction of the Common Leasehold
Act. Counsel argued that common property in sections 2

(3) and (4) of The Common Leasehold Act is defined to
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refer to the common areas or spaces between the units and
specifically excludes all the parts that constitute the units.
That under section 4 (5) all units are separately owned by
various registered proprietors with Certificates of Title

issued in their separate names.

[4.3] It was learned counsel’s submission that the appellants in
this appeal are the registered proprietors of the units they
own and pursuant to section 7 (1) they are all tenants in
common to the common property in shares proportionate
to their unit entitlements, expressed in percentages as

stated in their respective Certificates of Title.

[4.4] Counsel further submitted that section 7 (3) (a) prohibits
the disposal of any share in the common property beyond
the unit holder’s entitlement. That a part of the common
property cannot be disposed of, without the consent of all
the unit holders, contrary to what the 1st respondent who
was not even a unit holder at the material time had

purportedly done. This is so, as beneficial interest in the
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ald

common property under common leasehold tenure

attaches to interest in the respective units.

On ground two, relating to the procedure adopted in the
High Court proceedings, counsel cited Order 30 rule 11
of the High Court Rules, Cap. 27 which prescribes for
matters to be disposed of in Chambers; and, under rule
11 (c) includes claims asserting any legal or equitable right
or for determination of whether or not the applicant is
entitled to such right. Counsel further referred to rule 11
(j) contending that, it clothes the judge with discretion to
dispose of, in Chambers, such other matters as may be

deemed fit.

[4.6] Learned counsel argued that the question to be determined

in this appeal revolves around the interpretation of
provisions of the Common Leasehold Act. In particular,
whether part of the common property constituting common
leasehold tenure can be sold by an individual without the
consent of all unit holders? That being the issue, whether
the matter was properly commenced by Originating

Summons?
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Counsel submitted that, what was at stake was to
pronounce the rights of the parties in relation to the
common property, which issue the trial court failed to

adjudicate upon, and thereby misdirected itself.

[4.8] In their written arguments in response, learned counsel for

4.9]

the respondents on ground one of the appeal argued that,
the 1st respondent acquired a separate Certificate of Title
to the portion of the property in dispute in 2012. According
to counsel, issuance of the separate title was done in
accordance with the provisions of the Common Leasehold
Act, which provides for variation of the Common Leasehold

Scheme.

Counsel submitted that, since the variation was effected
before the disposal of the individual units that were
created, the 1st respondent was not constrained by section
7 (3) (a) of the Common Leasehold Act, to procure the
consent of the appellants, to dispose of her property as the
appellants were not even unit holders at the time of such

variation.










































