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The Respondents equally filed submissions which they augmented
orally and by which they emphasized that the cases of Jane Mwenya
and Jason Randee v Paul Kapinga © and No.ra Mwenya Kayoba
and Alizani Banda v Eunice Kumwenda Ngulube v Andrew

Ngulube © were on all fours with this case.

In opposing grounds ll and 2, it was submitted that the agreement
was signed by both parties and was therefore binding and the
performance of certain clauses was a condition precedent to the
performance of other contractual actions. The case of Theresa
Kasonde Sefuke v Christopher Hapanti Chimanya (") was referred
to with respect to the effect of conditions precedent. It was argued
that before any purported recission, the Appellant ought to have
stated when the title was issued. Further, Jane Mwenya and Jason
Randee v Paul Kapinga (supra) was called in aid to show that time
was not of the essence and that there being no notice of completion,
recission was unnecessary. It was then submitted that his failure to
notify the Respondents was a breach of contract. Further the trial
Court was on firm footing when it found that the Appellant’s conduct
after acquisition of the title clearly demonstrated that he did not

intend to complete the transaction.
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It was argued that it was trite for courts to imply terms into an
agreement to give it commercial efficacy and it was simply logical to
conclude that the obligation to pay the K50,000 to the Appellant was
predicated on his notifying the Respondents that he had acquired
title. The Respondents opined that they had performed their part of

the contract by paying the initial K30,000.

Under ground 3, the gist of the Respondents argument was that an
order for specific performance was suitable in this case and the case
of Nora Mwenya Kayoba and Alizani Banda v Eunice Kumwenda
Ngulube & Andrew Ngulube (supra) was called in aid to demonstrate
that the doctrine of specific performance of a contract requires that
the person relying on it has taken a step beyond the executory stage
of the contract and in this case, the Respondent had paid K30,000

towards the purchase price.

The respondents further cited a number of cases which advance
the principle that in contracts involving land damages for breach of
contract should only be ordered where an order for specific

performance was not suitable. The cited cases included the case of
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s Wesley Mulungushi v Catherine Bwale Mzi Chomba @ in which it

was held as follows;

“The court will decree specific performance only if it ;
will do more perfect and. complete justice than the |
award of damages. When the matter in dispute is land,
a very valuable commodity whose loss may not
ddequately be afoned in daniages, specific performance

would do more perfect justice”

The Respondents’ arguments under ground 4 were basically
that the trial judge was on firm ground because the Appellant failed
to prove that the Respondents received the letter dated 23 May,
2009 which purported to terminate the agreement for the sale of
the subject land. .It waé further argued that the Appellant was not

entitled to terminate the agreenient because he had not issued a

notice to cbmplete. The Respondents cited the case earlier cited by
the Appellant; Development Bank of Zambia & Livingstone Saw

Mills Limited v Jet Cheer Deveiopment (Z) Limited (supra).

Lastly, under ground 5, it was submitted that costs are at the

discretion of the Court.








































