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that it was held by the deceased on behalf of the 2" Appellant. It is
the Respondents’ contention that by the said letter of 14" July, 2010
to the Registrar of Lands, the 1% Appellant acknowledged that the
title was solely in the late Richard Phiri’s name and that if there was a
mistake, he himself would have noticed that his intentions were not
effected by the Ministry of Lands and had it rectified.

It was submitted that changes were effected at the 1% Appellant’s
instance despite the fact that in 2010 the Respondents had placed a
caveat on the said property.

Mrs. Mushota concluded by arguing that the Respondents as the
deceased’s sons, had an equal right to his property as the 1%
Appellant had given no reason for changing ownership of the
property by Deed of Assent. She submitted that ground one not only
lacks merit but smacked of illegalities and must, therefore, fail.

In opposing ground two, Counsel for the Respondents argued that
the Judge was on firm ground when he found that the deceased,
Richard Phiri was offered the property, accepted it and paid the ten

percent (10%) as provided by the offer.
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She reacted to the 1% Appellant’s contention that the property,
namely Number F/609/E/62/6 (Chudieigh house) did not belong to
the deceased because she paid the balance of the purchase, same
being ninety percent (90%) of the purchase price, by arguing that
the deceased having paid 10%, thereby accepted the offer. She
further argued that by so doing, a valid contract of sale was
constituted between the late Richard Phiri and the employer, ZESCO.
It was submitted that the said property qualifies to be property under
the deceased’s estate as it belonged to the late Richard Phiri.

It is further contended that all the beneficiaries should have been
considered, not just the 1% Appellant’s biological children as the
deceased had benefits with his former employer, ZESCO that could
have been towards part or full payment of the purchase price for the
property. She also referred to the Local Authorities Superannuation
Fund (LASF) money which she submitted had not been paid to the
Respondents by the 1% Appellant who had earlier called it. She
admitted that, therefore, there was a possibility that the Respondents

might have opted to buy the house from the estate.
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It was submitted that the Court below properly held that the law
provides that where there are two houses (or more) the deceased’s
children and the widow should choose which house they wished to
live in and which to devolve upon them as part of the estate for
sharing in accordance with section 9(2) of the Intestate Succession
Act.

It is further contended that the 1% Appellant did not give the
Respondents an Qpportunity to decide together with her children
which of the two houses they preferred to live in.

It was submitted that whilst the 1% Appellant may have paid the bulk
of the purchase price, she had no authority to do so as the property
was part of the deceased’s estate.

Counsel for the Respondents further submitted that the Court below
was on firm ground énd properly analyzed the case of MONICA
SIANKONDO v FREDERICK NDENGA® in applying and
distinguishing it from the present case. She also agreed with the
Court’s reliance on section 3 of the Intestate Succession Act which
defines estate as:

"Means all the assets and liabilities of a deceased,
including those accruing to him by virtue of death or
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after his death and for the pﬁrposes of administration of

the estate under Part III includes personal chattels.”
The Respondents prayed that ground two fails. In concluding their
arguments, the Respondents through Counsel prayed that the entire
appeal fails and they be awarded costs, to be taxed in default of
agreement.
THIS COURT’S DECISION
We have considered the grounds of appeal, the arguments by the
parties, authorities cited and judgment appealed against. It is
evident that the issues in contention in this appeal relate to the two
houses.
The thrust of the arguments in ground one is that the Deed of
Assignment dated 12" August 1998, is conclusive evidence that the
deceased purchased property No. LUS/10504, Olympia, Lusaka for
the 2" Appellant, Botoman Phiri. It is contended that the deed was
duly registered as shown by the Registry stamp appended thereto in
terms of section 7 of the Lands and Deeds Registry Act and that,
therefore, no other evidence can be admitted to add, vary or

contradict the said instrument.



7.3

7.4

121

In his judgment, the learned trial Judge found that the Lands
Register does not recognise the 2" Appellant as a beneficiary of the
property at the time it was bought by the deceased, but that it only
does so at the instance of the 1% Appellant by way of deed of assent
and a vesting order after the death of the deceased. It was further,
rightly observed by the learned Judge that the said vesting order,
curiously brought on board the 2" Appellant and two of his siblings,
which is contrary to the letter and spirit of the Deed of Assignment
which only recognises the 2™ Appellant.l
As rightly observed by the learned Judge in his judgment, no
explanation was proffered for the omission of the names of the 2™
Appellant at entry No. 5 and 6 of the Lands Register. We opine that
if there was an omission on the part of the Registrar of Lands and
Deeds, then the deceased would have brought it to the attention of
the Registrar for correction in terms of section 11(1) of the Lands
and Deeds Registry Act which provides that:
“11. (1) Where any person alleges that any error or
omission has been made in a Register or that
any entry or omission therein has been made

or procured by fraud or mistake, the Registrar
shall, if he shall consider such allegation
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satisfactorily proved, correct such error,
omission or entry as aforesaid.”
We find that the deceased made no such application for correction of
the alleged omission having been issued certificate of title No. L5443
on 12™ August 1998 in his names two years prior to his death. We
are fortified in this regard, in that the Supreme Court in ANTI-

CORRUPTION COMMISSION v BARNNET DEVELOPMENT

CORPORATION LIMITED® guided that:
“Under section 33 of the Lands and Deeds Registry Act,
a certificate of title is conclusive evidence of ownership
of land by a holder of a certificate of title. However,
under section 34 of the same Act, a certificate of title
can be challenged and cancelled for fraud or reasons of
impropriety in its acquisition.”

Based on the cited authority and as guided by the Supreme Court,

we find that entry Nos. 5 and 6 of the Lands Register, in relation to

the certificate of title issued to the deceased, are conclusive evidence

that Property No. LUS/10504 was acquired by the deceased, Richard

Phiri, for himseif. The certificate of title thus supercedes the deed of

assent and the purported assignment indicating that the deceased

acquired the property for and on behalf of the 2" Appellant.
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7.7 Consequently, we find that the Court below was on firm ground when

7.8

it held that Property No. LUS/10504 Olympia, Lusaka formed part of
the estate of the deceased to devolve among all the five chiidren of
the deceased. We accordingly uphold the order that the
Commissioner of Lands cancels certificate of title No. 30796 issued in
the name of Bridget C. Bantubonse (for and on behalf of Botoman
Phiri, Administrator for the late Khondwani Phiri and Dalitso Phiri),
and that it be replaced with one issued directly in the names of
Michael Phiri, Botoman Phiri, Zindaba Mwanza Phiri, Administrator for
the late Khondwani Phiri and Dalitso Phiri.

We turn to ground two which faults the learned trial Judge for failing
to order that the 1% Appellant purchased property number
F/609/E/62/6 (Chudleigh property) after having properly found that
she paid 90% of the purchase price for it after her late husband had
earlier paid the 10% deposit towards the purchase of the house. The
learned trial Judge after properly finding that the 1% Appellant used
her share of the benefits received from the deceased’s estate to pay

the balance of the purchase price, however, reasoned that the said
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house formed part of the deceased estate to which provisions of the
Intestate Succession Act applied.

We opine that even though the late Richard Phiri was offered the
property for which he only paid the 10% deposit, the property could
not vest in the deceased’s estate. In other words, the contract of
sale could only be conciuded upon the baiance of the purchase price
being paid. In this case, the 1% Appellant as a member of the
deceased’s family was permitted to conclude the contract of sale.

The learned trial Judge considered it equitable for the said property
to be sold at the prevailing market value on a ‘first right of refusal’
basis to the 1% Appellant. We are, however, not persuaded that the
Chudieigh house formed part of the deceased estate, taking into
account that the 1% Appellant paid the bulk of the purchase price as
rightly acknowledged by the learned trial Judge.

We are of the considered view tha£ what would be just and equitable
in the circumstances would be for the 1 Appellant to reimburse the
deceased’s estate the 10% deposit of the purchase price that was
paid by the late Richard Phiri as a deposit with interest thereon at the

average short term deposit rate from the date of filing the Writ in the
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Court below to date of judgment and thereafter, at the average bank
lending rate up to date of payment, and for her to purchase the
Chudleigh house for which she paid 90% of the purchase price.

Based on the said considerations, we find merit in ground two and it
succ_eeds. Consequently, we set aside that part of the judgment by
the Court below that ordered the sale of the Chudleigh house at
market value for purposes of having the proceeds from the sale

shared by the beneficiaries.

In conclusion, the Appellants being\unsuccessful in ground one and

successful in ground two, t ective parties to bear their own

costs.

J. Chashi
COURT OF APPEAL JUDGE
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