









































































































































9.5

Dictionary, 8th Edition, at page 1102 defines obiter as "a

Judicial comment made while delivering a judicial opinion, but
one that is unnecessary to the decision in the case and therefore

not precedential...”

Clearly, counsel's conduct is unnecessary to the
decision of the court and is irrelevant on appeal. This
is precisely why there is even no ground of appeal in
this regard. Not to mention it was the trial Judge who
observed counsel's conduct and not us. As aforestated
on witness' demeanour, we can do nothing on appeal.
The upshot to this is that ground one only partially
succeeds as indicated.

We now turn to consider grounds tﬁvo, three, and four.
We are alive to the fact that the trial Judge based her
findings on the arranger fee at 1% of US$22,840.00
based on the email DW wrote to PW1 (quoted at
paragraph 9.2). We opine that this was erroneous as
construction of a contract cannot be based on the
conduct of a party post a written contract. In James

Miller & Partners Limited v Whitworth Street Estates

(Manchster) Limited?®, the House of Lords elucidated

that evidence of a party's behaviour after a contract
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9.6

had been made is inadmissible to assist in the
construction of an entirely written contract.
Furthermore, that while evidence of subsequent
conduct is admissible to determine the existénce of a
contract, it is not admissible to determine the terms.
What is crucial therefore, are the terms of the written
contract, not what the parties did or said after it was
made.

The agreement between the 1st appellant and the 1st
respondent provided, regarding the 1st respondent's

arranger success fee per clause 6(a):

"Arranger success fee-1% flat amount raised for and
payable by Camland Estates and to be paid upon
successful raising of the financing as follows:

"Our non-refundable fees for the services (the 'fees")

will be as follows:

(f) Arranger success fee — 1% flat amount raised for

and payable by Camland Estates Limited to be paid

upon successful raising of the financing as follows:

e 0.7% payable to MDC in form of land in Makeni.
The value of the land is to be determined at
market price.

* 0.3% payable in cash upon funds being disbursed.”
P

9.7 To us, it is clear that the 1st respondent's arranger

success fee is 1% of the amount raised for and

pavable, by Camland Estates. Therefore, the 1st
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9.8

respondent (Muchinga) agreed to raise funds for
Camland and Camland agreed to pay the 1st
respondent from the funds, it raised, hence the use of

the words amounts raised for and pavable by.

Therefore, after 1st respondent raised funds for 1st
appellant; 1st appellant was to pay the 1st respondent
as follows:

"0.7% in form of land in Makeni. The value of the
land to be determined at market price and 0.3%
payable in cash upon funds being disbursed.”

We are of the considered view that the terms ofl the
contract were clear and unambiguous. It was not
necessary for the trial Judge to engage in construction
of the contract in the manner she did and only stop at
interpreting the import of the use of the word "raised".

The law is settled that the ‘“starting point in construing a

contract is that words are to be given their ordinary and
natural meaning. This is not necessarily the dictionary meaning
of the word, but that in which it is generally understood. The

courts assumed that the parties have used language in the way

that ordinary persons ordinarily do." See: Chitty on

Contracts, General Principles, 32rd edition, vol. 1 at

paragraph 13-052,
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In the locus classicus Caledonian Railway Company v
North British Railways Company®? Lord Blackburn stated

thus:

“...I have been long and deeply impressed with the
wisdom of the rule, now I believe, universally
adopted at least in the courts of law in
Westminster Hall- that in construing wills, and
indeed statutes and all written instruments 'the
grammatical and ordinary sense of the words is to
be adhered to, unless that would lead to some
absurdity or some repugnance or inconsistency
with the rest of the instrument, in which case the
grammatical and ordinary sense of words maybe
modified, so as to avoid the absurdity and

inconsistency but no further."

Guided by this, we are of the considered view that the
court below should have given the words used in the
agreement between the 1st appellant and 1st
respondent their natural, ordinary meaning. |
The ordinary language of tfle agreement is that 1%
comprised 0.7% land and 0.3% of funds disbursed.
The 1st respondent was to raise funds and the 1st
appellant was to pay. The evidence is clear that the 1st
respondent managed to bring PAHF on board, as
funders. PAHF and 1st appellant signed the Term Sheet

Agreement with 22.9Million as the development cost of
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9.9

the project. PAHF then released US$600,000 towards
the project.

The evidence on record is succinct that the land (where
villas were to be built situate in Makeni) valued at
US$1,300,000.00 was already secured and belonged to
the 1st appellant, from which the 0.7% was to be given
to the 1st respondent. As for the cash, the evidence is

clear that the 1st respondent only successfully raised

US$600,000.00. During cross examination of PW1 it
became apparent that the 1st respondent did not raise
the US$29.9Million which was the total development
cost.

Going by cfause 6 of the contract, the 1st respondent is
therefore only entitled to 0.3% of the cash raised and
disbursed which is US$600,000.00. The rest of the 0.7
% would have to be obtained from the value of the land
whose market value should be determined after
assessment. There was no evidence to support the
Judge's finding, at page J57 on page 63 of the record,
that the parties agreed that the 1% be in cash, when

the contract was clear as to the payment terms. There
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was no special reason to vary the terms using extrinsic
evidence, if at all, since the parties had embodied their
terrﬁs in the written agreement. See: Chitty on
Contracts, 3314 edition, paragraph 13-098 to 13-103. The
Ist  respondent is only entitled to 0.3% of
US$600,000.00 and 0.7% in form of land in Makeni.
The value of the land to be determined at market price.
The trial Judge erred when she found that the money
raised was US$2,284,000.00 by including the value of
the land for the project (US$1,300,000.00) and
US$384,000.00 from the 1st appellant's Chinese
partner. This did not form part of the money raised by
the 1st respondent. We fail to see how the 1st appellant
should raise money on its own and then agree to pay
the 1st respondent what he did not raise. Yes, the email
was written by DW indicating what was due according
to her, but what is crucial is the agreement not the
email. What the parties agreed is what they are bound

by. See Colgate Palmolive Inc. v Abel Shemu Chuka, supra.
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9.10

In light of the foregoing we find merit in grounds three
and four. We find ground two to lack merit. Evidence
on the arranger fee was let in without objection and if
anything ground two is interlinked to grounds three
and four. Counsel actually contradicts himself by
arguing in ground two that the arranger fee was not
claimed and then in ground three that the success fee
was payable at 1% of the amount raised.

We now turn to ground six, on the award for damages
for breach of contract of K105,000.00. The learned trial
Judge found that the 1st appellant failed to give 90
days notice before termination. It was not disputed
that the 1st appellant and 1st respondent met on 20t
May, 2015 and agreed that the contract be terminated.
There were no minutes of this meeting adduced at
trial. However, on 22nd May, 2015 at 10:18 am, PW1
wrote the emalil at page 542 addressed to Jan, (Phatisa)
himself, DW, PW2 and Clement Mugala. In the email,
he informed Jan that on 20t May, 2015 there was a
meeting and Camland requested that the agreement

with Muchinga be terminated. And that, as Muchinga
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9.11

they agreed in line with the termination clause. On the
same day (227 May, 2015) DW Wrote a letter to PW1,
giving reasons for termination such as the skills
offered by Muchinga being inadequate to meet the
requirements of the business, in line with clause 8.

We note the appellants’ arguments that the contract
did not specify what would happen should notice not
be given. The termination clause (8), in essence, states
that, either party could terminate at anytime with
specific reasons by giving 90 days prior written notice
to the other. Furthermore that, if the 1st appellant
terminates it was to pay the 1st respondent all earned
unpaid fees and incurred but unpaid expenses.

On 20t May, 2015 the parties agreed to terminate, and
followed up with the termination in writing. This
entails the 90 days' notice was waived. What remained
to be done was to pay the 1st respondent in accordance
with clause 8, which apart from 90 days notice,
provided for payment of all unpaid expenses incurred
and earned and unpaid fees. These fees included

arranger success fee (see paragraph 8.7 to 8.9 of the
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9.12

Judgment), transaction fee etc. We find therefore, that
the trial Judge erred when she awarded K105,000.00
as damages in lieu of 90 days notice. We, accordingly,
set aside this award and allow ground six.

Regarding ground five, on the transaction and project
management fees, we note that the contract did not
have any conditions precedent to its commencement. A
condition is precedent, if it provides that the contract
is not to be binding until the specified event occurs.
See: Chitty on Contracts at paragraph 2-158. The trial
Judge was therefore, on firm ground in holding that
the contract had no conditions precedent. The
argument by the appellant's counsel that clause 7
should be read in isolation is unreasonable because
the contract must be read as a whole. Commercial
contracts which are intended to be predicated on a
particular event have a standard clause for either
conditions precedent or conditions subsequent. If the
parties intended that to be the case, they would have

agreed to it. Moreover, the parties began taking steps
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in fulfilment of their obligations before it was

terminated.

9.13 Clearly, the agreement was in phases and provided for
payment of fees accordingly, as elucidated in relation
to arranger fees. Concerning transaction and project
manager fees, the agreement under clause 4 (top of

page 226 of the record of appeal), is couched thus:

"As transaction Advisor and Project Manager, MDC
will:

* Supervise the development of the said
property to be conducted by MDC
Quantity Surveyor, Environmental
Specialist and Architect;

* Ensure the development is performed in
accordance to the agreed terms and
conditions of the financing;

* Recommend and appoint the technical
team to manage the development of your

property."

9.14 The agreement goes on to provide under clause 6(b)

page 227 of the record of appeal that:

"Transaction Advisor and Project Manager fees -
K35,000 net of taxes per month for the duration of
the project. Further fees for securing and managing

the tenants and or purchasers to be agreed.”

9.15 Clause 4 on transaction and project manager fees is

plainly clear that it speaks to supervising the
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development of the property, which had not begun as
testified by all the witnesses. The transaction and
project manager fees were payable to the 1st

respondent for “supervising the development of the said

property, ensure the development is performed in accordance
with agreed terms and conditions of the financing and

recommend and appoint the technical team to manage the

development of the property'. Clause 6 (b) speaks to
payment of K35,000.00 for duration of the project and
also securing and managing the tenants and
purchasers etc. Obviously, parties did not reach this
stage of the agreement at time of termination. The
transaction and project manager fees were due after
development of the property had begun. This was
payable at K35,000.00 per month. The parties also
agreed that after development of the property, the 1st
respondent was to secure and manage tenants and
purchasers, which stage they had not reached due to
termination. All the 1st respondent did was to raise
US$600,000.00 towards the project for which he was
entitled to be paid 1% as agreed (0.3% cash and 0.7%

land).
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9.16 The trial Judge erred when she found that the 1st

respondent was entitled to payment of transaction and
project manager fees at K35,000.00 per month for 13
months. This was not in line with the agreement which
plainly states when the transaction and project
manager fees were due. Ground five equally succeeds.
The ward of K410,000.0 is set aside. K45,000.00
advance payment to be deducted from what is due to

the 1st respondent.

9.17 This brings us to grounds seven and eight.

9.18

9.19

The question is, was there a course of dealing between
the appellants and the 27d respondent to entitle the
latter to payment for its services, as determined by the
trial court?

Commercial law recognises that even where the parties
may not have executed a contract in the traditional
manner, a contract could still be construed from the
conduct of the parties.

In Gibson v Manchester City Council3! it was held that

“...if by their correspondence and their conduct you see an

agreement on all material terms, which was intended thence
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9.20

Jorward to be binding, then there is a binding contract in law

even though all the formalities have not gone through."

The issue 'of whether there was a binding agreement
between the appellants and the 22d respondent turned
upon an objective construction of the emails construed
against the backdrop of what was known to all the
parties. The cbnduct and the communications
exchanged between the appellants and 2nd respondent’
discloses that the parties engaged in some negotiations
but the negotiations appear inconclusive as DW found
the quotations not to be competitive. The emails
referred to by the trial court at pages 71, 72 and 73 of
the Record of Appeal, show that what was being
communicated were quotations for the 2nd
respondent's work which cannot imply that works were
being done on behalf of the appellants. It would have
been different if the documents referred to were
invoices which would imply that works were already
done. The emails must be construed against the
factual background that there is no contract between
the appellants and the 27 respondent. If a contract is

to be construed, the intention ought to be clear that
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the appellants engaged the 274 respondent directly to
carry out the works. What is clear and was
undisputed, at trial by all the witnesses was that, the
1st respondent was the party that had contracted the
2nd respondent to provide architectural services in
accordance with the. agreement it had with the 1st
appellant. The 1st respondent brought the 2nd
respondent on board although there is no evidence as
to the terms of their engagement. We opine that the
nature of an SPV is such that it cannot be strange that
the 1st appellant engaged in a series of
communications with the 2nd respondent. Unless there
were terms that could be deduced from their
communication, to indicate that they intended to
create legal relations, a contract could not simply be
inferred. According to the authors of Hudson's Building

and Engineering Contracts, at page 1314:

L3

"It cannot be over-emphasized that no privity of
contract between an owner (Camland in casu) and
another contractor (Architrave in casu) can arise out of
a sub-contract concluded betmen the owner's main

contractor and the other contractor.”
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9.21

9.22

9.23

9.24

It is patent that the 1st appellant did not expressly
execute a contract with the 2nd respondent and it is not

privy to the agreement between the respondents.

Furthermore, their course of dealings is not such as to
disclose a valid binding agreement as canvased by Mr.

Wright based on the Supreme Court decision in Zambia
State Insurance Limited v Zambia Bottlers Limited Pension

Scheme and 4 others!®. The trial judge therefore erred in
her finding that there was a course of dealings between

the appellants and 2nd respondent.

Consequently, the 2nd respondent is not entitled to be
paid by the 1st appellant on quantum meruit basis as
determined. The evidence is clear that the 1st
respondent engaged the 2nd respondent. The 1st
respondent, if anything, used the drawings to source
for funds and, is strictly speaking, the beneficiary of
the architectural designs at the stage the parties had
reached.

Furthermore, the evidence is clear the construction of
the villas has not begun and so the appellants did not

benefit from the drawings as yet and even if they had;
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the 1st respondent engaged the 2nd respondent and is
bound to pay it. There was no agreement between the
1st appellant and 1st respondent that the former should
pay the 2md respondent.

Accordingly, we find merit in grounds seven and eight.

10.0 Conclusion

10.1 In the net result, the appeal substantially succeeds,
with costs in this Court to the appellants to be taxed
failing agreement.

10.2 The amounts due to the 1st respondent shall be paid
with interest at short term deposit rate from date of
writ to this Judgment and thereafter at Bank of

Zambia current lending rate until payment in full.

P

F.M. CHISANGA

JUDGE PRESIDENT
/
J.Z. MULONGOTI M.J. SIAVWAPA
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE
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