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1.0 Introduction

1.1

1.2

1.3

We regret the delay in delivering this judgment. This is due to

a combination of circumstances beyond our control

The respondents had been employees of the first appellant for
different periods up until 19 April, 2011 when they became
employees of the second appellant. As well as being employees
of the first appellant, they were members BP International Ple,
the holding company of the first appellant company, having

held varying numbers of shares in that company.

By virtue of being such sharcholders, the respondents claim
they were naturally affected by the first appellant's actions,
decisions and policies. They lurthermore claim that they
ordinarily participated, or at least expected to be kept
informed of fundamental decisions made aflecting the first

appellant company.
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The reapondents allege that although they used to vote on
issues affecting the first appellant, this was not the case with
the decision that was taken In about November 2010
regarding the sale of shares in the first appellant company to
the second appellant though its holding company. The
negotiations leading to the sale were kept secret and
confidential, yet they were to have far reaching consequences
to the respondents’ intercsts as employees of the [rst

appellant and sharcholders in BP International Ple,

2.0 The dispute and its origin

2.1

The genesis of the respondents’ grievance was in truth, the
decision by BP International Ple to sell its interest in its
African Associated companies for strategic reasons. To this
end, BP Africa Limited, the majority shareholder in the first
appellant company, decided sometime in 2010 to sell its
shares in BF Zambia Flc to Puma Energy (lreland) Holdings
Ltd. [Puma Energy]. Seventy-five percent of those shares,
which were alleged by the respondents to include their
shares, were contracted to be sold, Neither the negotiations
nor the sale itself was notified to the respondents till very late

in time.
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1.2 The respondents further claim that the first appellant had

1.3

made numercus assurances and undertakings that the sale
of equity interest in the first appellant to the second appellant
would take the respondents’ interests, as employees, into
account and that the later would suffer no detriment or

prejudice whatsoever.

According to the respondents, examples of such assurances
are to be found in the first appellant’s letter to the Labour
Commissioner dated 29 July, 2010 where the first appellant
assured that “employees will continue under their current
employment contracts with no change in their terms and
conditions.” In another letter by the first appellant through
its Southern African office dated 13® December, 2010 to its
Southern African employees, the first appellant assured the
respondents, among other things, that:

BF Zambia will ensure that all your current terms and

conditions, including benefits, will continue as they did
when BP Zambia Ple was a member of the BP Zambin Group
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1.4 A similar undertaking is said to have been made in the first
appellants’ letter dated 28% September, 2010 addressed to

the National Union of Transport and Alled Workers,

1.5 The second appellant is alleped to have egually made
undertakings that it had agreed with BP Zambia Ple that it
would not make any adverse material changes to the terms
and conditions of the respondents without first consulting

with the workers and their representatives in relation 1o the

proposed changes.

2.6 When on the 19% March, 2010 the respondents raised with
the first appellant the issue of the transfer of their shares in

the share-match scheme, the first appellant assured that:

At the point the sale occurs, employees will neod to take &
decision whether to sell the shares accomulated in their
name or have those shares transferred into their own name.
This will need to be done in accordance with the rules of the
share scheme. More details will be provided nearer the date
of the sale and employees will be given sufficient time to take
the necessary decision.
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2.8

2.9

I&

To the surprise of the respondents, the first appellant’s
Human Resources Manager sent an email 1o the
respondents on 6 April 2011, stating that the share-
match program was operated by BP [International Plc] at
its discretion and applied to eligible permanent stafl. And
furthermore that it was not part of their contractual terms
of employment. Additionally, if an employee left the BP
group the shares must be sold and they would not be able

to participate in any future share-match offer.

Employees were also advised that following their crossing
over from BP Zambia Plc to Puma Energy Zambia Plc, the
share-match scheme rules were to apply and that all
emplovees who participated in BP's share-match program
were to fill in a form (attached to the email) to sell their
shares now that they were out of the BP group. A date by

which this was to be done, was also indicated.

In compliance with the directive in the email, the
respondents filled in and signed the forms by the appointed

date and sent the same to a Mr. Francis Mulenga, the HRA.
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2,10 The respondents opined that the contents of the appellants’
email of the 6 April, 2011 constituted a fundamental breach
of the contract of employment to the extent that it proclaimed
that the share-match ascheme did not form part of the
contractual terms of employment between the respondents
and the first appellant. They also contended that the sale of
T5% interest or shares i the first appellant to the second
appellant terminated the employment of the respondents in

that the first appellant is not continuing as a legal entity.

3.0 The respondents commence legal proceedings
3,1 The respondents were prompted by the circumstances as
narrated in the preceding paragraphs to take out proceedings

in the High Court, claiming a number of reliefs, including:

(il @& declaration that the appellants BF Zambia Plc and
Puma Energy on 6% April, 2011 repudiated and
breached the contract of employment by unilaterally
cancelling the share-match scheme which varied the
terms and conditions of the contracts of employment,
ax a resalt the respondent’s employment was
terminated.

fif} & declaration that the respondent’s sale of shares was
procured by the appellants by fraud, dishonest, trickery
and contrary to the terms and conditions enjoyed by
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the respondents and thus unilaterally altered the
Respondent’s conditions to their detriment.

In reaction to the respondents claim in the lower court, the
appellants denied the claim, most emphatically, contending
that the first and second appellants are in fact one and the
same company and as such the first appellant is stll the
respondent's employer. They also contended that not all
emplovees had participated in the share-match scheme and
that in fact those employees who had participated in the
share-match scheme had no shares or interest in the first
respondent but had shares in BP International Plc and that
the shares in the first appellant company were sold by BP

Africa Limited, which was the majority shareholder.

The appellants also maintained that there had been no
unilateral changes to the respondents’ contracts of
employment; nor had there indeed been any breach of the
terms and conditions of any of those contacts as alleged, the
appellants having fully complied with the law, with all the

emplovees engoving their full benefits.
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It was also the appellant's case that from the commencement
of the share-match scheme, the respondents were advised
that the scheme did not form part of their contractual terms
of employment as it was operated at the discretion of the
employer and as such, did not constitute a fundamental term
of the respondents employment contracts, The share-match
scheme, in any case, only related to shares in BP
International Ple and not in BP Zambia Plc [the first

appellant).

According to the appellants, the share-match scheme was a
non-guaranteed benefit in terms of the respondent’s contacts
of employment and was premised on the employer remaining
part of the BP group which the first appellant left on 1 April,

2011.

The High Court decides

Chawatama .J heard the respective position of the parties and
considered the evidence deploved before her. She came to the
conclusion that the share-match scheme was operated at the
first appellant's discretion which decided to make it a term of

the contract of employment.
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4.2 She found that there was no evidence before her to prove that

the appellants procured the sale of shares by [fraud,
dishonesty or trickery. She nonetheless concluded that the
appellants were in breach of both the sale/purchase
agreement and the contracts of employment and that the

respondents were thus entitled to damages.

5.0 An appeal is launched

2.1

Unhappy with the High Court judgment, the appeliants have

appealed on four grounds structured as follows:

1. The court below erred in law and in fact when it held that
the appellants were in bresch of both the Sale/Purchase
Agreements and the respondents’ contracts of
employment;

2. The court below erred in law and in fact when it held that
the share match scheme was & fopdamental term of the
respondents’ contracts of employment.

3. The court below erred in law and in fact when it held that
the appellants did not give the respondents options
available to them when in ot the appellant produced
evidence to show that the respondents were informed of
the options avallable to them upon cancellation of the
ahare match scheme; and
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4. The court below erred in low and In fect when & held that

the respondent’s ocontracts of employment were
terminated on 6 April, 2011.

5.2 The respondent also launched its own cross appeal on thres

grounds as follows:

L}

The court below erred Im law and fact when il
inadvertently did not consider and address some reliefl
in the merit of summons and statement of claim as
follows:

fxif A declaration that the plaintifl's
employment contracts were terminated by
the Defendants and are entitled to
separation of redundant benefits as from &'
April, 2011.

[xil] An order for payment of redundant or
retirement benefits

ixiv) Interest.

The court below erred in law and fact whes it
inadvertently did not pronounce itsell whether the
appellants herein in this ¢ross appeal were declared
redundant or early retirement as per the authority of
National Milling Company v. Grace Simatan and
Others!.
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6.0

6.1

32

I1I. Respondents agree with the court below when it stated
in its Ruling of 11'5 May, 2010 that oaly the Bupreme
Court could address issues raised on the Application for
Review of its judgment for which the Respondents, sort
review weore not clear, are therefore not addressed [siel]

Heads of arguments in support of the appeal were filed on
behall of the appellants by Messrs Nchito and Nchito and
their learned counterparts for the respondents equally filed
theirs in opposition on behall of the respondents. There were,

however, no heads of argument filed in support of the cross

appeal.

The appellant’s case on appeal

In arguing in support of the first ground of appeal, the learned
counsel for the appellants gquoted a passage from the
judgment of the lower court where it stated that the court
could not hold that the sale of shares by BPF to Puma was
legal but could state that the new management hiad
neglected to honour its obligations under the various
undertakings inchading those contained in the share sale and

purchase agreement dated 12" November, 2010,
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6.2 Counsel also quated another passage where the lower court
stated that no evidence was presented to it to show that the
appellant procured the sale of shares by fraud, dishonesty or
trickery and that there was, in fact, acquiescence by the
respondents to the sale of shares but that the appellants were
nonetheless in breach of the sale/purchase agreement and
the contracts of employment and, therefore, that the

respondents were entitled to damages.

6.3 Counsel contended that the appellants were not in breach of
the sale and purchase agreement or the respondents’
contracts of cemployment. The lower court thus
misapprehended clause 2.3.1 of Schedule 8 of the sale and
purchase agreement that provided for the protection of
employees' benefits during the Protected Period — which was
12 months from the Sale Completion Date, Counsel quoted
the clause in question and submitted that it was an
undertaking by the second appellant, as purchaser, not to
amend or terminate any employee benefit armrangements and
to continue to provide the same or substantially equivalent

benefits to the emplovees where necessary.,
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It was further argued that the share-match scheme
documents on record show that the share-match scheme was
an imvesiment opportunity  facilitated by participating
subsidiaries and could be amended, suspended or terminated
at the discretion of BP International Ple. At the finalization of
the sale and purchase agreement, BP Zambia Ple (the first
appellant) ceased to be a subsidiary of BP Africa Plc and BF
International Plc and could thus not be a participating

company in the share-match scheme.

Likewise, under the respondent's standard form contract of
employment, the share-match scheme was listed as a pon-
guarantesd benefit as it was not meant to be a lundamental

contractual term of employment.

Counse] went further to point out that the obligations of Puma
Energy (Ireland) Holdings Limited under clause 2.3.1 of the
Share Sale and Purchase Agreement was to provide a similar
benefit to the one lost where it was possible and necessary to
do so. In the circumstances, Puma Energy Zambia Plc did not
run a share incentive scheme similar to the share-match

scheme subsisting under the BP group %0 as to be obliged to
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provide a substantially similar benefit. In any case, the share-
match scheme was A non-guaranteed benefit in the
respondent’s standard contracts. The court could thus not
make what was a discretionary benefit a mandatory one.
Counsel submitted that the appellants were therefore, not in
breach and that ground one of the appeal should accordingly

be allowed.

Turning to grounds two and four, which were argued
together, it was the contention of counsel for the appellants
that the court fell into ermmor when it held that the share-
match scheme was a flundamental term of the contract which
was breached, He contended that the scheme was in fact a
discretionary incentive by BP International Ple, facilitated by
the first appellant (BP Zambia Plc) that gave employees an
opportunity to be shareholders in BP International Pic which

is listed on the London Stock Exchange.

When the BP Group sold its interest in Afmca, the fhirst
appellant, being one of the associated companies in Africa,

was affected, This, according to counsel, meant that the first
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appellant could no longer remain a member of the BP Group

and, therefore, the share-match scheme could not survive.

6.9 To buttress the position taken by the appellants that the
share-match scheme was discretionary, the leamed counsel
referred us to the BP Share-Match Brochure which states

that;

Participation in Share Match does not form part of your
contractunl terms of employment and is operated at BP's
discretion. The Matching Share you receive will not therefore
be included for purposes of caleulating any of your benefits
of any payment due to you on terminmation of your
employment with the BP;, except whers required by
legislation. You are not entitled to any compensation If BP
decides not to run Share Match in any particular year or to
discontinue or amend Share Match.

6. 10 Counsel also quaoted another passage from the BP Share-

Match Brochure which reads as follows:

Your participation im Share Match is subject to the Rules of
the BP Share Match Plan (Share Match). Participating in Share
Mateh is a gulde to Share Match but on all matters of
interpretation the actual Rules of Share-Match will prevail. A
copy of the Rules of Share-Match is available from vour Local
Bhare-Match Adminlstrator. BP reserves the right to suspend,
terminate or amend the terms of Share-Match. You will be
notified of any change to Share-Mateh which may be relevant

to you.
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B.11 We were also referred 1o the cases of National Milling Co. Lid. .
Grace Simataa and Others! in which we stated that an employer
who varies, in an adverse way, a basic condition or basic
conditions of employment without the consent of the
employee, terminates the contract of employment and the
employee is deemed to have been declared redundant or early

retired — as may be appropriate.

f.12 Counsel stressed a point we made obiter in that case, namely
that variations to non-basic conditions, even if unilateral and
disadvantageous to the employee, would not affect the
essential viability of the contract of employment and would,
in all probability, not discharge it. Arising from this, the
learned counsel reiterated that the share-match scheme in
the present case was a non-guaranteed benefit, offered at the
discretion of the first appellant. It was a non-essential term of
the contract and governed by the Scheme Rules. It was,
therefore, a misdirection for the lower court to hold that its
cancellation amounted to a breach and termination of the
respondents’ contracts. For these reasons, counsel urged us

to uphold grounds two and four of the appeal,
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6.13 In arguing ground three of the appeal, the leamed counsel
submitted that the trial court was wrong to make a finding
that the employees had an option of holding the shares in
their own names but this option was nol made available 1o

them.

6.14 In the appellants’ estimation, the lower court was wrong to so
find because a proper view af all the evidence laid before the
eourt would have showed that the respondents were informed
af their option. This being a finding of fact, it was counsel's
submiszsion that we should tamper with it as it did satisfy the
criteria to justify this court’s interference of such findings as
we articulated them in Wilson Masauso Zula v, Avendale Housing

Project Ltd.? and in Kenkola Copper Mines Fle v. Jacobus Kenne?,

f.15 The learned State Counsel submitted that in the present case,
there was an email that was circulated to the respondents by
the first appellant which showed that the respondents had a
choice which they indicated by ticking one of the boxes to
show which option they had selected between selling their
shares and owning them independently of the first appellant.

In the same email, it is indicated that the respondents had,
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through prior presentations and meetings, been macde aware
of the terms and conditions of the share-match scheme and

the options available 1o them in the event of cancellation.

6.16 Likewise, according to counsel, through the Share Match
Scheme Brochures and presentations, the respondents knew
that being shareholders in BP International Ple. gave them
rights such as participation in its annual general meetings
held in London and & rght to receive dividends,
Consequently, the lower court’s finding was a
misapprehension of the facts presented before it and the

elementary principles of company law,

6.17 Counsel then moved to argue a different point, Citing the case
of Bolomon v, Solomon & Co.* and Associated Chemicals Ltd v. Hill
and Delamain and Another® l0 stress the point that a company
has a separate legal personality from its shareholders, he
submitted that holding shares in BP International Plo did not
by implication make the respondents sharcholders in the first
appellant (BP Zambia Plc). Counsel referred us to the hist of

shareholders of BP Zambia Plc produced in the record of
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appeal where neither the respondents’ names nor their share-

match scheme shares appeared.

B.18 At the hearing of the appeal, Mr. Nchito, 8C, augmented the
heads of argument orally. In respect of ground one of the
appeal he reiterated that the lower court misapprehended the
provisions of the employment contracts as well as the share
gale and purchase agreement. He submitted that neither the
first nor the second appellant was party to the latter
agreement and could thus not be in breach of a contract to

which they were not privy.

f.19 Even assuming that they were party to the share sale and
purchase agreement, the appellants, according to the learmed
State Counsel, did nothing contrary to the provisions of that
agreement. The share sale and purchase agreement, subject
of the present dispute, was for shares in BP Zambia Plc and
BP International Ple was selling its shares in BP Zambia Ple
held through BP South Africa Ple. The second appellant could
not maintain a share matching scheme in a company it was

not related with.
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6.20 Mr. Nchito, SC, submitted that a perusal of clause 2.3.1 of
the Share Purchase Agreement shows that the second
appellant was only obliged to maintain the matching share-
scheme if it could, or had a similar scheme. As it was, the

second appellant had no such scheme.

6.21 As regards the alleged breach of employment contracts, the
learned State Counsel reiterated that the share-match
scheme was being run as a discretionary scheme by BP
International Plc. If there was any breach of the contract of
emplovment in respect of the share-match scheme — and
State Counsel argued there was none — such breach coulkd
not be a breach of the employment contact. In developing this
argument, the learned State Counsel related it to the
argument in ground two that the share-match scheme was
not & fundamental term of the respondents’ employment

contracts.

6,22 It was further argued that the share-match scheme was for
ownership of shares in BP International Plc and thus by no
stretch of imagination, could ownership of shares in that

distinct company be a fundamental term of employment in a
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totally distinct company. Even if it could be a term of the
contracts of emplovment, it could not be a fundamental term

whose breach would necessitate or lead to a termination of

employment.

6.23 State Counsel then argued a point which he associated with
ground three, namely that the lower court was totally
misdirected to hold that having shares in one company
automatically meant that the holder of such shares owns
shares in a subsidiary of that company. That holding,
according ta the learned counsel, defies the basic premises
upon which company law is founded, i.e. separate corporate

personality as expounded in Solomon v. Solomon & Co®.

6.24 In our continued engagement with State Counsel Nchito, we
referred him to the terms of the contracts of employment
which included participation in the share-match scheme, and
solicited his comments as to whether that did not make the
scheme an integral part of the contracts of employment. In
response, the learned State Counsel intimated that although
the share-match scheme could be sid to be part of the terms

of employment, it did not become a fundamental term as this
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court explained it in the Grace Simatas case!. According to Mr,
Nchito, SC, the discretionary and conditional nature of the
share match scheme far removed it from being a fundamental
term. He maintained that not every term of a contract of
employment is fundamental. He cited, as an example, a term
in a contract which required employees to commence work at
08.00 hours. A chanpe of such term so as to reqguire
employees to report at 08.30 hours would not be a change of

a fundamental term.

6.25 Counsel reiterated that at the conclusion of the share sale
agreement, BP International Ple sold its shares in the first
appellant and gave the employees the option o sell the shares
or own them in their own name because the new holding
company was different from BP International Plc. The
emplovees were then paid off for the shares, This is not in
dispute; what is in dispute is whether the termination of the

share-match scheme terminated the contract of employment.

6.26 Mr. Nchito, SC, admitted that clause 11 of the contracts of
employment did confer on all eligible employees participating

in the share-matching scheme some sort of benefit, but
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dented that removing that benefit deprived those emplovess

al it because they were paid off,

6.27 We were urged to hold that the whole appeal was mentorious.

7.0 The respondent’s case on appeal

Tal

7.2

In opposing the appeal, the learmed counsel for the
respondents principally relied on the heads of argument as
filed. Counsel contended that there were various
undertakings by the management of the appellants through
its Managing Director; through the Chairman of Puma;
through its contracts of employment and through the

sale/purchase agreement.

The leamed counsel also placed an interpretation on the
holding by the lower court judge that the respondent had not
presented evidence before her that the appellants procured
the sale of shares by fraud, dishonesty or trickery. According
to the leaned counsel, what the court meant was the sale of
shares of BP Africa to Puma Energy and not the forced sale of
the individual emplovees' shares held at the London Stock

Exchange. According to counsel, in the lower court the
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respondents had demonstrated that it was their shares held
at the London Stock Exchange which were sold through

fraud, dishonesty and trickery,

Regarding the argument on the Protected Period, counsel
contended that the protected period began on 1= April, 2011
and should have run to 319 March, 2012 but the appellants,
barely six days into the Protected Period, gave directives via
the email on 6" Aprl, 2011, to cancel the share-match
scheme. During the Protected Period, Puma was not to
unilaterally amend or cancel any of the benefit arrangements,

whether contractual or discretionary in nature.

Counsel contended that there were procedures stipulated in
the contracts of employment on variation, Suspension or

termination of the share-match scheme, and the rules on the

mode of sale of shares, provided for tharty working days'

notice. There was no evidence furnished that BP International
Pic terminated the share-match scheme, What 15 available is

evidence that Puma terminated it by email of 6% April, 2011,
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It was alac argued that although the provisions of clause 2.3.1
of the share sale/purchase agreement obliged the purchaser,
Puma Energy (lreland) Holding Ltd., to provide a similar
benefit to the one lost where it was possible and necessary, it
failed to do so because it did not run a share incentive scheme
similar to the share-match scheme under BP nor did it
provide a similar incentive. Puma did not furthermore need to
force the employees to sale their shares at the London Stock
Exchange as the employees could have remained

shareholders in BP Internanonal Plc.

Counsel also submitted that the non-guarantesd benpefit
nature of the share-match scheme meant that it was not
dependent on whether the company made a profit or not for

there to be a purchase of shares by employees. Counsel urged

us to dismiss ground one of the appeal.

In regard to the second and fourth grounds of appeal, the
respondents’ learned counsel maintained that the share-
maich scheme was enshrined in the contracts of employment
under reward and remuneration and was thus a fundamental

term. In this regard, the lower court did not err in its holding,
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Counsel referred us to the provision in the contracts of
employment where varying, adding to, deleting from or
cancelling the agreement had to be in writing and signed by
bath parties. In this case, the appellants unilaterally
cancelled the share-match scheme, a fact which the
appellants did not dispute. According to counsel, there was
no prior bargain or agreement. All that the respondents saw

was an email of 6 April, 2011.

According to counsel for the respondents, the brochures
which the appellants relied upon were mere reading materials
which did not form part of the respondents’ employment
contracts, Counsel submitted that grounds two and four have

no merit and should be dismissed.

7.10 Turmning to ground three, the learned counsel for the

respondent supported the holding of the lower court that the
appellants did not give the respondents the opportumty o
exercise options available to them, He reproduced the email
of 6% April, 2011 and submitted that it did not give the

respondents any choice, particularly when it stated that:
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[a]ll employees who participated in BP's Bhare-Match Program
must fill in the attached form to sell the shares.

7.11 Counsel concluded that with this directive having been given
to the respondents, the court was right to hold as it did. The
ground, submitted by counsel lor the apppellant thus has no

merit and should be dismissed.

7.12 In orally supplementing the heads of arguments, Mr.
Malipenga read out the email addressed to the respondents
by the first appellant and dated & April, 2016 and reiterated
that there was no option given to the respondents as they
were commanded or ordered to sell,

7.13 Counsel submitted that the appeal before the court appears
to have been premised on the brochure and not on the
contract of employment, He contended that the brochure,

however, never formed part of the respondents’ contracts of

employment.

7.14 Mr. Malipenga also referred us to the standard contract of
employment and identified what he called the breakdown of
the remuneration package. The items in that package,

according to him, are the basic salary, the 13" cheque, the


























































































