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In the Book Taxation in Zambia Law and Practice Mohamed
Mulenga discusses the treatment of VAT on finance and operating
leases. On termination of lease by default, Mulenga states that -

“In the event of default, the lease can be terminated at
the option of the lessor, in which case the lessee returns
the asset that was the subject of the lease to the lessor,
such transfer of asset and any financial loss associated
with such transfer will not constitute a supply for VAT

purposes.”

The main issue in grounds one and four is whether the lower court

erred when it found that VAT was not chargeable on the settlement
capital of the finance lease. Having considered the interim

agreement between the parties as well as the Value Added Tax Act,

we are of the firm view that the VAT treatment of payments under

a settlement capital relating to the loss that the respondent

suffered subsequent to the motor vehicle accident is not subject

to VAT as there is no supply of goods for consideration.
We further form the view that the appellant was entitled to recover
VAT when it provided the motor vehicle on lease to the respondent,

which terminated when the motor vehicle was involved in the

accident. It is not in dispute that the insurance company settled

the amount that was due to the appellant in August, 2015.
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Notably, the existence of the lease constituted the supply of a
service as provided for in section 2 of the VAT Act.

We accordingly opine that no VAT would accrue on the settlement
capital as the supply of the service under the interim lease
agreement was prematurely terminated. We note that the
appellant erroneously paid VAT on the first lease to the Zambia
Revenue Authority. Notwithstanding that, the respondent is not
liable for the said payment as it was made by the appellant

erroneously. We therefore do not find merit in grounds one and

four of the appeal and they are accordingly dismissed.

In the second ground of appeal the appellant has taken issue with
the court’s rejection of the appellant’s plea that VAT had already
been refunded to the respondent. From the submissions of the
appellant the argument being advanced is that the appellant paid
the sum of K40,439.39 which was charged as VAT to the
respondent’s lease as capital reduction. The appellant contends
that the said sum was applied to the respondent’s second lease as
VAT refund.

The lower court, in rejecting the defence raised by the appellant
stated that the credit was a benefit which the respondent ought to

have received for the first lease. The court went on to find that the
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first .and second lease were separate agreements which were
supposed to be treated differently. Counsel for the appellant
argued that there is a nexus between the first and second lease as
the court ordered the reconciliation of the two lease accounts. It
was argued that the lower court awarded the 1I‘espondent a sum
that had already been refunded, which was unjust enrichment.
We have noted that the appellant credited the amount of
K40,439.39 to the respondent’s second lease without seeking the
client’s approval.

We agree with the lower court that the two leases were distiﬁct
and separate from each other. We are of the view that the
appellant erred when it applied the insurance gain to the second
lease as it acted outside the contractual provisions in the finance
agreement and did not adhere to the banker-customer
relationship between the parties. We note that the appellant’s
representatives, Chola Kafula in email correspondence with the
respondent stated that the increase in the rental amount for the
second lease was due to the VAT component on the settlement

capital of the first lease. She further stated that when the VAT

component was added to the settlement capital, this raised the
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amount owing as there was a deficit which the appellant then
applied to the second lease.

In our view, the lower court was on firm ground when it found that
the increase in the rental amount of the second lease was as a

result of the VAT that was applied to the settlement capital of the

 first lease. A perusal of the email that Chungu Chanshila, the

appellant’s representative sent to the respondent shows that there
was a reversal of the interest accrued to the capital as a result of
the delayed application of the funds to the running lease account. |
The record further shows that the appellant issued instructions
for the refund to the respondent’s FNB account for the deferential
of the amount deducted from the respondent’s payroll against the
amortization schedule. Clearly, the appellant was in breach of its
contract with the respondent.

In light of the foregoing, we form the view that the lower court was
on firm ground when it ordered a reconciliation of the two
accounts so as to ascertain the outstanding amount on the second
lease and the amounts that ought to be refunded to the
respondent. Clearly, the appellant was in breach of its contract

with the respondent.
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Having followed the sequence of events in this case, we agree with
the lower court that the respondent’s account should be treated
the way it should have been had the VAT not been applied to the -
second lease. We have come to thé conclusion that there is no
merit in ground two and we accordingly dismiss it.

Coming to the third ground of appeal the appellant argued that
the award of damages for breach of contract and general damages
ought to be set aside because the lower court did not adhere to
the laid down principles for award of damages. The appellant’s
argument on this point is that the purpose for an award of
damages is to place the injured party in the position he would have |
been had the breach not occurred. We were referred to the case
of Zambia National Building Society vs Ernest Mukwamataba

Nayunda %, where the Supreme Court held that-

“The essence of damages has always been that the
infured party should be put as far as monetary
compensation can go in about the same position he
would have been had he not been injured. He should not

be prejudiced or be unjustly enriched.”

Counsel submitted that the court should have awarded the
respondent the sum of K40,349 and that it did not follow the basic

principle for award of damages when it awarded the respondent
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the said damages. The respondent’s Counsel on the other hand
submitted that the appellant dealt with the transactions relating

to the two different agreements as one without the respondent’s
consent. According to the respondent, resultant finance charges
on the second lease were due to the appellant’s breach and lack
of due care as evidenced by increased monthly instalments and

interest charges on the second lease. It was the respondent’s

Counsel’s submission that he was injured and that he ought to be

placed in the position he would have been in had the breach not
occurred.

We have considered the arguments advanced by both parties on
this point and the various authorities which we have been referred
to. Damages are awarded for the invasion of rights to tangible
immovable or movable property and are intended to provide
compensation for loss.

Paragraph 1174 of Volume 9 of Halsbury’s Laws of England, 4t
edition states that —

“In cases of breach of contract, the contract breaker is
responsible for resultant damagé which he ought to have
Joreseen or contemplated when the contract was made

as being unlikely.”
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The injured party under the contract should recover that which
ought to have been due to him as a result of the breach. In the case
of Robinson vs Harman$t, it was held that -

“ .. the rule of the common law is that where a party
sustains a loss by reason of breach of contract, he is, so
far as money can do it, to be placed in the same situation
with respect to damages as if the contract had been

performed.”

62. In the case of Hadley vs Baxendale?, the court of Exchequer held that -

“. . . where two parties have made a contract which one

of them has broken the damage which the other party
ought to receive in respect of such breach of contract
should be such as may fairly and reasonably be

considered either as arising naturally.”

63. Having already found that the appellant breached its contact with
the respondent in the manner that it handled the two lease accounts
and further effected erroneous deductions to the respondent, we are
of the view that the lower court was on firm ground when it awarded
the respondent damages for breach of contract, to be assessed by
the Registrar. We further opine that the lower court was on firm
ground when it awarded general damages, as these were a

consequence of the appellant’s acts.
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64. The net result is that this appeal fails in its entirety for lack of merit.

Costs are awarded to the respondent iy 5 court and in the court

below. The costs are to be agreed-gf ¢d in default of agreement.

/  J.cHasHT
COURT OF APPEAL JUDGE
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