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At the hearing both parties filed written arguments. The
Appellants submitted that the evidence in this case was
circumstantial and the conviction did not meet the standard set
out in the case of David Zulu v The People(?. That the evidence
led by the Prosecution had not taken the case out of the realm of
conjecture such that it attained a degree of cogency which could

only permit an inference of guilt.

It was argued that despite the alleged phone call to the
deceased, there was no evidence that Al and the deceased
actually met on the night he was murdered. That the only thing
that connected Al to the murder was the fact PW1 alleged that
he met him that night. With regard to A2 it was submitted that
the only evidence against him was that PW1 alleged that he met
him that night and that A2 recognised the firearm allegedly given
to him by Al and accepted thét it belonged to him. Hlowever, A2

denied PW2’s testimony and said he did not own any firearm.

The Appellants submitted that a conviction on
circumstantial evidence couid not stand where more than one
inference was possible and to that effect referred to the case of
Dorothy Mutale & Another v The People® and Mbinga Nyambe

v The People® It was submitted that there was lingering doubt
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with regard to A2 as he had no contact. with the deceased and he
had denied owning the firearm which was allegedly used to
murder the deceased. That apart from the assertion of PW1 and
A1l there was no other evidence connecting A2 to the commission

of the crime. The case of Mutale v Phiri(0) was cited.

The argument was advanced that whilst it might be
undisputed that the 1st Appellant did call the deceased, the call
itself does ﬁot suffice as malice aforethought especially where the
evidence is circumstantial. That the Prosecution had failed to
prové its case beyond reasonable doubt and that the two

Appellants be acquitted.

The Respondent commenced its argument by quoting from
the case of Green Museke Kuyewa v The People(ll) as follows,
“the circumstantial case attained such a degree of cogency such
that the inference could not be resisted that the accused in the

case committed the murder”.

It was submitted that there were a number of odd
coincidences in this case. PW2 heard a gunshot after Al called
the deceased to meet outside and then Al asked PW1 to take a

firearm to A2 that same night and upon his refusal Al buried the
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firearm. That the Appellants were communicating throughout the
night. That PW1 decided to go and tell A2 about the gun Al had
buried, and along the way he met A2 who was going to PW1’s
house. The Appellants simply made bare denials and did not
explain these odd coincidences. The case of Ilunga Kalaba and

John Masefu v The People(!2) was cited.

The Respondent further submitted that even though the
Appellants distanced themselves from the firearm, the line of
cross examination adopted against PW4 and PW5 suggested that
A2 was the owner of the firearm, and he had lent it to Al, for the
alleged purpose of hunting some wild animals that were eating

his chickens.

It was submitted that the only inference was that A1 and A2
acted together in the commission of the murder. That A2
provided the firearm which Al used to shoot the deceased. They
both tried to distance themselves from the firearm aﬁd in the
absence of a reasonable and credible explanation, it can
reasonably be inferred that the Appellants acted with a common
purpose making both Appellants principal offenders as provided
by sections 21 and 22 of the Penal Code. That malice

aforethought was established because the Appellants knew or
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ought to have known that shooting the deceased with a firearm
would result in grievous harm or death. It was prayed that the

appeal be dismissed.

We have considered the Record of Appeal and the
submissions of both Counsel for the Appellant and the
Prosecution. We note from the onset that the Prosecution has not
presented any direct evidence to support the charge of murder
against the two Appellants. There is no eye witness testimony
placing them at the crime scene. The State’s case is based purely
on circumstantial evidence which raises the long-established
principle that a conviction based on circumstantial evidence can
only be sustained where the inference of guilt is the only possible
inference. This was echoed by the Supreme Court in the case of
Mbinga Nyambe v The People (supra) in which it abided the test
for circumstantial evidence set out in the landmark case of David

Zulu v The People (supra) and repeated that;

“a trial Judge must be satisfied that the
circumstantial evidence has taken the case out of the
realm of conjecture so that it attains such a degree of

cogency which can permit only an inference of guilt.”
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The trial Judge considered separate strands of evidence
which he put together and arrived at the conclusion that
sufficient circumstantial evidence had been adduced against Al
and A2 to sustain a conviction for the offence of murder.

We have dissected the separate strands of evidence as
follows;

1. The trial Judge accepted the evidence of the deceased’s
wife PW2 that Al phoned the deceased around 23:00
hrs and asked to meet him outside the house. The
phone’s speaker was on and she heard Al’s voice and
she saw his name flash on the screen. Al denied
having made the call despite the phone being produced
in Court and showing that he had called the deceased.

2. The trial Judge accepted the evidence of PW3 who
confirmed that when the deceased’s body was found
the following morning, PW2 showed him the deceased’s
phone which indicated that Al had phoned the
deceased around 23:00 hrs.

3. The lower Court accepted the evidence of PW1 who said
that Al phoned him around 01:00 hours and shortly

thereafter turned up at his house and asked PW1 to
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take a firearm to A2, PW1 refused and Al buried the
firearm.

. The trial Judge accepted the evidence of PW1 that he
decided to go and tell A2 about the firearm but whilst
on the way there, he met A2 who was on his way to
PW1’s house. PW1 explained what had happened and
advised that they report the matter to the chief and
hand over the gun to him but A2 refused. A2 then
buried the gun.

. The trial Court accepted the evidence that Al’s phone
showed that he communicated with A2 around 01:00
hrs which was about the time Al phoned PW1 and
about the time that PW2 heard the gunshot.

. The Court accepted the evidence of PW4 and PWS that
A2 led the police to recovering the firearm. The
Ballistics’ Report showed that the recovered firearm
was in good working condition and capable of firing
cartridges.

. The injuries sustained by the deceased are the type of
injuries consistent with those caused by a shotgun

such as the firearm recovered from A2.
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The trial judge in part arrived at his conclusion on the basis
that the call records obtained by the police from the mobile
phone operator, Airtel, corroborated the evidence that at the
material times, Al called the deceased and he called PW1 and
was in constant communication with A2. The defence Counsel
objected to the production of the phone records obtained from
Airtel because they were produced by the scenes of crime officer
PW4 without having laid a proper foundation. It was argued that
section 8 (4) of the | Electronic Communications and
Transactions Act requires that data messages be certified before

production in Court. The section provides as follows:

(4) A data message made by a person in the ordinary
course of business, or a copy or printout of, or an
extract from, the data message certified to be
correct by an officer in the service of such person,
shall on its mere production in any civil,
criminal, administrative or disciplinary
proceedings under any law, the rules of a self-
regulatory organisation or any other law, be

admissible in evidence against any person and
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rebuttable proof of the facts contained in such

record, copy, printout or extract.

PW35 admitted that the call records he sought to produce were
not certified. The trial judge therefore erred when he overruled
the objection to the production of the call records because they
were not certified as required by the cited law. We shall thus not

consider the call records obtained from Airtel.

The trial judge noted that even though A2 tried to distance
himself from the firearm, the line of cross examination assumed
by the defence Counsel insinuated that the firearm belonged to
him. It must be noted that even though the questions were from
Counsel engaged by the Appellants, the questions do not amount
to evidence and cannot on their own establish that A2 owned the
firearm and lent it to Al. The questions do however raise
eyebrows when the same Appellants, in their defence distance
themselves from the firearm that they were attempting to

establish as having been used for a particular purpose.

We agree with Counsel for the Prosecution that this case is
fraught with odd coincidences, particularly that A1 phoned the
deceased and asked to meet him outside and that Al phoned

PW1 and A2 at about the same time that the deceased’s wife PW2
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heard the gunshot. Another odd coincidence was that when PW1
decided to go and tell A2 about the firearm, he met A2 who was

on his way to PW1’s house at around 03:00hrs in the morning.

When considered together, these odd coincidences can be
perceived as a series of events and provide compelling
circumstantial evidence. In the case of Haamenda v The
Peoplel® the Court held that odd coincidences may be deemed
as corroborating evidence this position was echoed in Ilunga
Kabala & John Masefu v The People (supra) where the Court
said that “It is trite law that odd coincidences, if unexplained may
be supporting evidence. Yet again in Machipisha Klombe v The
People!4 it was held that odd coincidences constitute evidence of
something more and represent additional evidence that the Court
is entitled to take into account.

We have decided to not consider the call record evidence from
Airtel as well as the cross éxamination of PW4 and PWS by
defence Counsel in respect of the firearm. However, we cannot
fault the trial Judge for accepting the evidence presented on the

actual phones belonging to the deceased and to Al.

There was no reason for the judge to disbelieve the evidence of

PW1 who was a credible and robust witness. We further do not
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fault the learned trial judge for accepting that A2 led the police to
the recovery of the firearm after PW1 told them that A2 had
unearthed the firearm from where Al had buried it and A2 re-
buried it in a different location but as it later turned out, A2 had
moved it to a different location from where he initially buried it in

the presence of PW1.

In the case of Ezious Munkombwe and Others v The

People(l5) this Court opined that

“..when considering a case anchored on
circumstantial evidence, the strands of evidence
making up the case against the appellants must be

looked at in their totality and not individually.”

When we consider the various strands of evidence in their
totality it is quite clear that only one inference can be drawn and
it is that Al shot the deceased in the early hours of 18t
November, 2018 and that he acted in concert with A2. The trial
Judge correctly applied the p'rinciples governing circumstantial
evidence set out in the case of David Zulu v The People (Supra)
and we agree that in casu, “the circumstantial evidence has taken
the case out of the realm of conjecture so that it attains such a

degree of cogency which can permit only an inference of guilt.”
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We further find that the trial Judge correctly applied the law of
common purpose, common design and joint enterprise enshrined
in sections 21 and 22 of the penal code. In the case of Bright
Katontoka Mambwe v The People!l® the Supreme Court

elucidated as follows;

“In criminal law, the doctrine of common purpose,
common design or joint enterprise refers to the
situation where two or more people embark on a
project with a common purpose which results in the
commission of a crime. In this situation the
participants are jointly liable for all that results
Jrom the acts occurring within the scope of their
agreement. Each of the parties to an arrangement or
understanding is guilty of any crime falling within
the scope of the common purpose which is committed

in carrying out that purpose.”

In his defence, A2 completely distanced himself from the
firearm and denied having been in contact with Al and PW1
during the material periods. This was in the face of robust

evidence to the contrary. He thus failed to provide any reasonable



J24 of 24

explanation as to why he gave Al the firearm and the only
inference from his behaviour on the night is that even though the
actual shooting was carried out by Al, A2 embarked with Al on a
common purpose, common design and jcﬁnt enterprise to murder
the deceased. The trial Judge was thus on firm ground when he
found Al and A2 guilty of mﬁrder with no extenuating

circumstances.

This appeal is consequently dismissed and the convictions
for murder and sentences of death inflicted on Al and A2 are

upheld.
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