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By a Loan Agreement dated 18th September, 2013, the
Defendant lent the Plaintiff a sum of K45,000.00. It was an express
term of the loan agreement that the Plaintiff would repay the loan
amount in equal installments over a period of thirty-six months,
and that the loan amount would accrue interest at the rate of 3.5
percent per month on the unpaid portion. By Clause 2 (c) of the
Loan Agreement, the total amount the Plaintiff was expected to pay
was Seventy Nine Thousand, Eight Hundred and Forty Kwacha,
Thirty Four Ngwee (ZMW79,840.34).

The Plaintiff inter-alia pledged a Mercedes Benz Atego Truck
bearing Registration No. ABT 5027 as security for the loan. After
the Plaintiff failed to repay the loan, the Defendant took possession
of the pledged security. Dissatisfied with the Defendant's action,
the Plaintiff commenced litigation against the Defendant on 7th
March, 2014, by way of a Writ of Summons and Statement of Claim
seeking the following reliefs:

J3

An order that the seizure of the Benz Atego Truck registration
No. ART 5027 thereafter referred to as "the Truck" was illegal
and should be declared null and void;
Loss of business at the rate of I(3.500.00 per day for the period
that the said truck has been in the custody of the Defendant;
An Order of the preservation of the said truck to the Plaintiff
Costs; and
Further or Other Relief

The Defendant settled its Defence and Counterclaim where it
claimed the following reliefs:
Special damages as pleaded;
General damages for breach of the loan agreement;
Exemplary damages;
A declaration that the Defendant is entitled to enforce its
contractual rights and sell the security pledged;
Interest; and
Costs

By a Ruling delivered on 9th May, 2014, the Court inter alia,
ordered that the Defendant's seizure of the truck was null and void
and it was to be returned to the Plaintiff. By another Ruling
delivered on 6th January, 2015 on the Plaintiff's application for leave
to commence contempt of Court proceedings, the Court refused to
grant the Plaintiff the order and held that there was no wrong
committed when the Defendant sold the Plaintiff's truck on 26th
April, 2014, given that its Ruling was only delivered on 9th May,
2014.
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By a further Ruling delivered on 31st August, 2015, the Court
ordered the Plaintiff to refund the Defendant the sum of K35,000.00
incurred in costs and execution fees, following the decision of the
Deputy Registrar that the Writ of Fifa was wrongfully issued at the
instance of the Plaintiff.

Against those facts, the parties submitted the following
outstanding issues for the determination by the Court:

Plaintiff claims:
(1)

Loss of business at the rate of K3,500.00 per day for the
period that the said truck has been in the custody of the
Defendant.
Costs; and
Further or other relief

Defendant's counterclaim:
Special damages as pleaded;
General damages for breach of the loan agreement;
Exemplary damages
Interest; and
Costs

The parties appeared before me on 22nd March, 2017, and
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on that date, I issued an order for the filing of submissions. The
Plaintiff was supposed to file his submissions by 29th March, 2017,
while the Defendant was ordered to do so by 7th April, 2017. At the
time of writing this judgment, only Learned Counsel for the
Defendant filed submissions for which I am grateful.

Learned Counsel for the Defendant submitted that the Plaintiff
was not entitled to his claim for loss of business for the reasons
that:
Firstly, the terms and conditions of the contracts
executed by the parties granted the Defendant the power
to seize the pledged assets, and to dispose of the assets
in the event of the Plaintiff's default.
Secondly, there was no evidence in the pleadings or
before Court supporting the Plaintiff's claim for loss of
business.

Counsel went on to submit that since the Plaintiff defaulted on
his repayments as per the terms of the loan agreement, the
Defendant was entitled to seize the pledged motor vehicle asset as
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requited by the individual Loan Agreement, the Assignment and
Transfer of Specific Assets and the Pledge on Overall Assets
appearing at pages 1-9 of the Defendant's bundle.

Counsel submitted that by Article 11 of the Loan Agreement,
the Defendant was granted authority to seize any assets that were
pledged as security or collateral by the Plaintiff. In particular,
Article 9 of the Loan Agreement made provision as follows:
"Any delay of repayments is considered a serious fault liable to the
following sanctions: seizure of the funded asset, seizure of the
collateral and legal proceeding, the costs of which shall be met in
MI by the borrower."

Counsel called in aid Article 12 of the Loan Agreement, which
grants the Defendant the power to dispose of all assets provided as
security or collateral in order to pay off any outstanding sums
under a loan. Article 12(b) provides that:
"In the case of default in payment of the installments on the loan
and interest thereon or partial payment, PFSL reserves the right
to.
(b) Dispose of all collateral to pay the funds until the debt is paid
including the interest, fees and monies."

Counsel maintained that the terms and conditions of the
contractual agreements as illustrated above, granted the Defendant
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the power to seize the pledged or assigned assets, and to dispose of
them in the event of default on repayment of the loan. Counsel
referred me to the Learned Authors of Halsbury's Laws of England,
Volume 9 (1) at paragraph 16, who state the principles governing
loan contracts as follows:
"There is no limit at common law on the types of contracts
pursuant to which credit may be given. Such contracts are
governed by the usual contractual principles, subject to the
intervention of statute and particularly, of statutory provisions
regulating dealings between consumers and businesses."

Counsel also cited the Learned Authors of Chitty on
Contracts, 26th Edition, Volume 1 at paragraph 772 who state
that:
"Where the agreement of the parties has been reduced into writing
and the document containing the agreement has been signed by one
or both of them, it is well established that the parties signing will be
bound by the terms of the written agreement whether or not he has
read them or whether or not he is ignorant of their precise legal
meaning."

Counsel further cited the case of Colgate Palmolive (Z) Inc. v
Shemu and Others', where the Supreme Court cited with approval
the case of Printing and Numerical Registering Company v Simpson
(1875) L.R 19 E.Q. 462 in which it was held that:
"If there is one thing more than another which public policy
requires it is that men of full age and competent understanding
shall have the utmost liberty in contracting and that their contract
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when entered into freely and voluntarily shall be enforced by Courts
of justice."

Counsel argued that having consented to the contractual
agreements, the Plaintiff freely pledged his motor vehicle to the
Defendant and could not invalidate the Defendant's action. Counsel
urged me to uphold my decision in Edward Mwewa & Another v
Pulse Financial Services2 2013/HP/0810 where I declined to grant
a similar claim for loss of business when I held that:
"Where a person has borrowed money and enjoyed the benefit
thereof, that person should also be bound to pay back the borrowed
money. As such the Plaintiff cannot be shielded by this Court from
obligations that are due on the loan. I find no merit in the
Plaintiffs' claim that their motor vehicle was on hire to a client at
the time that it was seized."

Counsel invited me to note clause 8 of the Assignment which
provides that:
"Upon default by the Borrower to meet one of the obligations above
to pay, when due, the amounts owed to PFSL will lead to the
realization by PFSL of the pledge properties following formal notice
of fourteen days being served on the Borrower and the proceeds of
sale will first be apportioned to the debt, interest and reasonable
costs of collection to extinguish the Borrowers obligations to PFSL."

On that basis, Counsel contended that since the Plaintiff
defaulted on his loan repayments, he could not present a claim for
loss of business which exposed the Defendant to liability.
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He also cited the case of J.Z. Car Hire v Malvin Chala and
Scirocco Enterprises Limiteds, where the Supreme Court held
that:
"It is for the party claiming any damages to prove the damage. ... we
have considered the Learned Deputy Registrar's judgment and the
submissions before us and we have been unable to fault the Learned
Deputy Registrar in his holding that there was no evidence of loss of
business to be quantified. We agree with Mr. Mwananshiku that the
mere production of the hire chart charges was not proof that this
particular motor vehicle was ever hired and what average earnings it
made for the Appellants per month."

On that basis, he prayed to the Court to dismiss the Plaintiff's
action.

On the Defendant's counterclaim, Counsel submitted that
under Clause 2 (c) of the Loan agreement, the Plaintiff was expected
to repay ZMW79,840.34 inclusive of interest. Since the Plaintiff
defaulted on the repayments, the Defendant was entitled to seize
and dispose of the motor vehicle.

Counsel also submitted that Adris Consultants who sold the
vehicle on the Defendant's behalf at a public auction for
ZMW20,000.00 gave the Defendant ZMW17,000.00 while
ZMW3,000.00 (being 15% commission for the sale) was maintained
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by Adris Consultants, the debt recovery agent. Counsel stated that
according to the Account Statement at page 17 of the Defendant's
bundle, the Plaintiff did not make further payments to liquidate the
loan after the seizure. Hence, the amount outstanding on the loan
remained at ZMW34,642.71 with interest at the rate of 3.5 percent
per month from 28th November, 2014. Counsel prayed for judgment
on that sum and damages for breach of contract because the
Plaintiff's failure had led to the Defendant's loss of investable
income, being a financial lending institution. He also prayed for
special and general damages for breach of contract, interest and
legal costs.

I have given anxious consideration to the pleadings and
submissions filed on behalf of the Defendant.

Since the

determination of this matter is premised on agreed facts and issues,
it will not be necessary for me to recapitulate the common cause
facts.

In the case of Wilson Masauso Zulu v Avondale Housing
Project, it was stated that where a Plaintiff makes any allegation, it
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is generally for him to prove those allegations. That a Plaintiff who
has failed to prove his case cannot be entitled to judgment whatever
may be said of the opponent's case. Further in Khalid Mohamed v
The Attorney General, the Supreme Court held that a Plaintiff

must prove his case and if he fails to do so, the mere failure of the
opponent's defence does not entitle him to judgment. It follows that
for the Plaintiff to succeed in the present case, it would not be
enough to say that the Defendant has completely failed to provide a
defence or to call witnesses, but that the evidence adduced must
establish the issues raised.

Even though the Plaintiff did not file submissions on his
claims, I am obliged to consider the evidence on record and
determine whether the Plaintiff is entitled to redress. I am
nevertheless, in toto agreement with the authorities cited by
Learned Counsel for the Defendant that the relationship created
between the Plaintiff and Defendant was contractual. Under that
contract the Defendant lent the Plaintiff money which he was bound
to pay back. By clauses 2 and 8 of the Loan Agreement, the Plaintiff
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pledged his motor vehicle as collateral and in the event of default,
the Defendant could redeem it.

As I stated in the case of Edward Mwewa and Emmanuel
Mwewa v Pulse Financial Services2, the breach of a loan
agreement entitles a lender, in this case the Defendant to three
options of mandatory sanction, that is seizure of the asset that it
has funded, or seizure of the asset that a borrower has pledged as
collateral or to institute legal proceedings. Taking into account the
circumstances of this case, and the obvious default by the Plaintiff
on the loan obligation, I have no hesitation in holding that the
Plaintiff is bound to pay back the money he borrowed. As a result,
the Plaintiffs motor vehicle which was pledged as collateral was
liable to be seized by the Defendant and sold, in order to recover the
outstanding balance on the loan.

Hence, I find no merit in the Plaintiffs claim for loss of
business. It accordingly fails together with the other claims which
are ancillary to it.

J14

In its counterclaim, the Defendant seeks special damages,
general damages for breach of the loan agreement, interest and
costs. In the case of Zambia National Building Society v Ernest
Mukwamataba Nayunde, the Supreme Court held that:
"The essence of damages has always been that the injured party
should be put as far as monetary compensation can go in about the
same position he should have been had he not been injured. He
should not be in a prejudiced position nor be unjustly enriched."

In this case, the Defendant has established that it is owed
ZMW34,642.71 and interest at the rate of 3.5 percent per month
which I have no quarrel with up to 7th March, 2014, the date on
which litigation commenced. The Defendant however, has not
convinced me of the need to award it special damages, which in any
event have not been proved. Except for the averment that as a
lending institution, it has suffered loss in that it has not lent out
money, owed by the Plaintiff. I am not persuaded that the
Defendant is entitled to general damages, as doing so, would
amount to unjustly enriching it. Moreover, since it has
counterclaimed for interest and costs, which in my considered view
naturally flow to it. Hence, there is no need to award it general
damages.
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For the avoidance of doubt, I enter judgment for the Defendant
for ZMW34,642.71 and interest at 3.5 percent up to 7th March,
2014. I further award the Defendant interest from the date of Writ
to the date of payment at the short term deposit rate and interest
from the date of judgment to the date of full payment at the rate
determined by the Bank of Zambia. Costs shall abide the event to
be taxed in default.

Leave to appeal is granted.

Dated this 20th day of April, 2017

1414pant)
M. Mapani-Kawimbe
HIGH COURT JUDGE

