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IN THE HIGH COURT FOR ZAMBIA

2016/HPC/0250

AT THE COMMERCIAL REGISTRY
HOLDEN AT LUSAKA
(Civil Jurisdiction)
In the matter of:

The property comprised in a Deed
d Party Mortgage dated 14th
2012 made between Henry
Miyambo, Techmiya
iikls
Limited
and
013 ank Limited relating to
umber 14830/917 off
-Chilumbulu Road, Kamwala
South, Lusaka.

BETWEEN:
CAVMONT BANK LIMITED

Applicant

AND
TECHMIYA COMMERCIALS LIMITED

1ST

Respondent

HENRY KAPOTA MIYAMBO

2ND

Respondent

Before the Hon Lady Justice Irene Zeko Mbewe
For the Applicant

Mr. Mwananshiku of Messrs M.M
Advocates

For the 1st and 2nd Respondents

Mr. W Simutenda of Messrs GBC
Chambers

RULING
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Cases Referred to:
Kelvin Hang'andu v Law Association of Zambia 2010/ HP/ 955
SBA Properties Limited (1967) 2 A. E 12 615.
Maiden Publishing House & Stationers Ltd, Christine Nkonde, Kapeso
Ntambakwa v Indo Zambia Bank SCZ/ 8/266/ 2013.

Legislation Referred to:
High Court Rules, Cap 27 of the Laws of Zambia
Rules of the Supreme Court, 1999 Edition

This is a Ruling on the Respondents' application to cross examine
deponent, subpoena witness to tender documents and give viva
voce evidence pursuant to Order XXX Rule 21 of the High Court
Rules of the High Court Act Chapter 27 of the Laws of Zambia
as read together with Order 32 Rule 2 (2) and (3) and Practice
Note 38/2/6 of the Rules of the Supreme Court (White Book)
1999 Edition.
In the supporting affidavit by Pepino Kateule the Operations
Director in the 1st Respondent Company it is deposed that on 23"
May, 2016 the Applicant herein commenced an action against the
1st and

2nd

Respondents by way of originating summons

accompanied by a supporting affidavit.
It is deposed that the Applicant's affidavit raises various
contentious and diametrically opposed factual issues which require
cross-examination of the deponent so as to fully clarify the issues. It
avers that the Respondents intend to subpoena relevant officers
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who were involved in various meetings relating to this matter and
that their evidence is very critical in clarifying the myriad
contentious factual issues.
The Applicant filed an affidavit in opposition on 19th January, 2017
deposed to by Martha Lungu Sichone the Recoveries and Securities
Manager in the Applicant Bank, in which she avers that there are
no contentious and diametrically opposed factual issues raised in
the affidavit in opposition to the originating summons. That the
affidavit in reply to the originating summons clearly shows that the
decision to advertise the mortgaged property was done in
consultation with the Respondents who are not disputing the debt
but merely seeking the Court to grant them a redemption period.
The Applicant filed skeleton arguments in which it argues that
although the Court has the power to allow for the calling of viva
voce evidence and cross examination of witnesses, the Respondents
must satisfy the Court of the need to depart from the normal course
of affidavit evidence. Further, that the only thing the Respondents
raise is the allegation that the Applicant has for no cogent reason
proceeded to advertise the mortgaged property for sale, which
allegation has been addressed by the Applicant in its affidavit in
reply by showing that the advertisement of the property was done
with the full knowledge of the Respondents. The Applicant contends
that the issues in dispute can be adequately determined on the
basis of the affidavit evidence filed by the parties herein and that
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the Respondents have failed to establish the basis upon which this
Court should grant the relief that they seek.
In the Respondent's affidavit in reply deposed to by Pepino Kateule
the deponent avers that the factual issues raised in the affidavit
filed by the parties are contentious and diametrically opposed which
require cross examination of the deponents. Further that contrary
to the contents of paragraphs 5 and 6 of the Applicant's affidavit in
reply to the originating summons, the parties did not engage in any
form of discussions to resolve the matter amicably following the
commencement of the proceedings herein as alleged. The
Respondents contend that in view of the contents of paragraph 6 of
the Applicants affidavit in reply, the deponent perjured on oath and
is liable to be cross examined and tried for the offence of perjury
and contempt of court. It is deposed that the Respondent desires
the production of witnesses for cross examination for the due
process and fair adjudication of the matter herein and that this is a
proper case for the Court to grant the order prayed for.
In its skeleton arguments, Counsel for the Respondents reiterated
that this is a proper case for an order of the relief prayed in view of
the contentious issues raised by parties in their respective
affidavits. Counsel drew the Court's attention to paragraph 5 of the
Applicant's affidavit in reply to the originating summons and
paragraphs 5, 6 and 7 of the Respondents' affidavit in reply to this
application in which he argues, confirms the factual matters raised
by the parties are in dispute and cannot be resolved solely by
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affidavit evidence. In this respect, Counsel relied on Section 27(1)
of the High Court Act, Cap 27 of the Laws of Zambia. It is
Counsels submission that the power conferred on the Court to call
witnesses is contained in substantive legislation and that the Court
may not depart from it. In furtherance of the Respondents'
arguments, Counsel referred to Order V Rule 24 of the High Court
Rules which provides that:
"In the absence of any agreement between the parties, and
subject to these Rules, the witnesses at the trial or any suit
shall be examined viva voce and in open Court
Provided that, where it appears to the Court that the other party
bona fide desires the production of a witness for crossexamination, and that such witness can be produced, an order
shall not be made authorising the evidence of such witness to
be given by affidavit."
It was Counsel's submission that there is no agreement between the
parties to dispense with viva voce evidence and for the witnesses to
be examined and further that in the interest of justice, it is the
Respondents bona fide desire for the production of witnesses for
cross examination.
At the hearing, Counsel for the Respondents relied on the affidavit
in support of this application and skeleton arguments filed into
Court and submitted that the deponent of the respective affidavits
be compelled to attend Court and give viva voce evidence, and
further that by Section 27 of the High Court Act this Court has
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jurisdiction to grant the order sought herein. It was also Counsel's
submission that under Order 5 Rule 24 of the High Court Rule,
Cap 27 of the Laws of Zambia the requirement to give affidavit
evidence is secondary to viva voce evidence, and that in the absence
of an agreement by the parties, the Court must proceed by way of
viva voce evidence as opposed to affidavit evidence. Further that
there are a myriad of contentious issues disclosed in the Applicant's
affidavit which cannot adequately be dealt with only by way of
affidavit evidence. It is Counsel's submission that there is a
criminal offence allegation that can only be settled at trial and for
the witnesses to be cross examined on the same It is Counsel's
submission that in the spirit of the Kelvin Hang'andu v Law
Association of Zambia (1) case and other cases cited in their
submissions, the parties be ordered to file requisite witness
statements and be cross examined. It is Counsel's submission that
it is not intended to delay the matter but is aimed at clarifying the
matters in dispute and premised on ensuring that the interest of
justice and fair adjudication of the matter are achieved so as to
enable the Court arrive at a just decision after hearing the
witnesses.
Counsel for the Applicant, Mr. Mwananshiku argued that it is not
in dispute that this Court has power to order the reliefs prayed for
but that the issue is whether such power should be invoked in this
particular case. Counsel went on to repeat what was in the skeleton
arguments and affidavit that there is no contentious matter to
warrant the Court taking that course of action as the Respondents

R7

have admitted liability and only asking the Court for a redemption
period. Further that the other issues as to whether the Applicant
was right to advertise the property and how other factors led to
Respondents' business to collapse do not affect the main question
before this Court as to whether the Respondents are liable to the
Applicant. Counsel added that the alleged issue of a criminal
offence is an issue to be determined within the foreclosure
proceedings and that if the Respondents wish to raise it, there is a
separate procedure to be followed. It is Counsel's submission that
in light of the Respondents' admission of liability, cross examination
will not be necessary and will unduly delay the determination of
this matter.
Mr. Simutenda in reply to the Applicant's oral submission
maintained that there are various contentious matters and that the
issue is not merely liability as alleged. That perjury has been
committed with respect to the matter before this Court and
paragraph 6 of affidavit in reply will show the perjury also
constitutes contempt of Court in the face of the Court. Counsel
further submitted that the issues before Court are not merely on
liability and that factual issues in disputes are far reaching and the
Respondents' collapse of the business is anchored on the same.
I have considered the affidavits, skeleton arguments, list of
authorities and submissions both written and oral from the
respective parties.
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The Respondents application is predicated on Section 27 of the
High Court Act, Cap 27 of the Laws of Zambia, Order XXX Rule
21 of the High Court Rules, Cap 27 of the Laws of Zambia as
read together with Order 32 Rule 2 (2) and (3) and Practice Note
38/2/6 of the Rules of the Supreme Court. I hasten to add that
the Respondents have cited Order 32 of the Rules of the Supreme
Court, 1999 Edition instead of Order 38 Rules of the Supreme
Court where the former relates to applications and proceedings in
chambers and specifically Rule 2 cited refers to the issue of
summons, which does not in any way aid their application. Suffice
to say citing a wrong provision is a procedural defect and the matter
can still be determined.
Section 27 of the High Court Act states as follows:
"In any suit or matter, and at any stage thereof the Court,
either of its own motion or on the application of any party, may
summon any person within the jurisdiction to give evidence, or
to produce any document in his possession or power, and may
examine such person as a witness and require him to produce
any document in his possession or power, subject to just
exceptions."
Order XXX Rule 21 of the High Court Rules, Cap 27 of the Laws
of Zambia provides as follows:
'In addition to, or in lieu of affidavits, the Court or a Judge
may, if it thinks expedient, examine any witnesses viva
voce, or receive documents in evidence, and may summon
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any person to attend to produce documents, or to be
examined or cross examined, in like manner at the hearing
of a suit".
"In addition to, or in lieu of affidavits, the Court or a Judge
may, if it thinks expedient, examine any witnesses viva
voce, or receive documents in evidence, and may summon
any person to attend to produce documents, or to be
examined or cross examined, in like manner at the hearing
of a suit".
An order under paragraph (1) may be made on such terms
as to the filing and giving of copies of the affidavits and as
to the production of the deponents for cross-examination
as the Court thinks fit but, subject to any such terms and
to any subsequent order of the Court, the deponents shall
not be subject to cross-examination and need not attend
the trial for the purpose.
In. any cause or matter begun by originating summons,
originating motion or petition, and on any application
made by summons or motion, evidence may be given by
affidavit unless in the case of any such cause, matter or
application any provision of these rules otherwise provides
or the Court otherwise directs, but the Court may, on the
application of any party, order the attendance for crossexamination of the person making any such affidavit, and
where, after such an order has been made, the person in
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question does not attend, his affidavit shall not be used as
evidence without the leave of the Court."
Order 38 Rule 2 (3) of the Rules of the Supreme Court of
England 1999 Edition provides to the effect that:

"In any cause or matter begun by originating summons,
originating motion or petition, and on any application made by
summons or motion, evidence may be given by affidavit unless
in the case of any such cause, matter or application any
provision of these rules otherwise provides or the Court
otherwise directs, but the Court may, on the application of any
party, order the attendance for cross-examination of the person
making any such affidavit, and where, after such an order has
been made, the person in question does not attend, his affidavit
shall not be used as evidence without the leave of the Court."
The Applicant in its affidavit in support of the Originating Summons
alleges that the let Respondent has defaulted on its monthly
instalments and that the Respondents are not disputing their
indebtedness to the Applicant. True to the Applicant's averments,
the Respondents admit their indebtedness to the Applicant with an
explanation of what has led to the delay in payment and seek a
grant of an equitable right of redemption.
The veracity of the evidence that the Respondent is seeking to test
arises from the Applicant's averments in its affidavit in support of
the originating summons, namely that there was communication
prior to and after the commencement of proceedings, and secondly
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that the Applicant committed perjury by averring that after the
commencement of court process, the advertisement of the
mortgaged property was done with the knowledge of the
Respondents. In this respect, the Respondents allege that the
Applicant raised contentious and diametrically opposed factual
issues which require cross examination of the deponent.
I have examined the relevant paragraphs in the Applicant's affidavit
in opposition to this application, upon which the Respondents seek
to cross examine the deponent which state as follows:
"5.

That there are no contentious and diametrically opposed
factual issues which have been raised by the Respondents
in the affidavit in opposition to the Originating Summons.

6.

That the affidavit in reply which the Applicant has filed
clearly shows the decision to advertise the mortgaged
property was done in consultation with the Respondent".

Counsel for the Respondents particularly relied on paragraphs 5, 6
and 7 of the affidavit in reply to this application whose gist is that
there the Applicant lied on oath and is liable to be cross examined,
and cross examination will clarify factual matters which are
diametrically in dispute between the parties herein.
The record shows that the Originating Summons was filed into
Court on 23rd May 2016 whilst the email correspondence exhibit
"MSL 1" between the parties is dated 15th June, 2015 and 21st

September 2015. Beyond the exhibited email communications,
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there is no further evidence to support the Applicant's averments
that parties engaged in discussions to resolve the matter amicably
after the Applicant commenced foreclosure proceedings. In affidavit
evidence, it is incumbent upon the parties to produce evidence
upon which the Court will make a determination.
Counsel for the Respondents relied on the Practice Note in Order
38/2/6 where cross examination of an affidavit will generally not be
allowed on matters extraneous to the question in the particular
proceedings in which the affidavit was filed (See Order 38/2/6
RSC) and cited the case of Re SBA Properties Limited (2)

I am ably guided by the principles stated by the Supreme Court in
the case of Maiden Publishing House & Stationers Limited and
Others v Indo Zambia Bank Limited (3) (unreported) where it was

stated that:
"Affidavit evidence, like oral evidence, may sometimes traverse
issues of disputed fact. In such cases, the veracity of such
evidence needs to be tested. When a Court is faced with two
competing contentions on an issue of fact, it is called upon to
resolve those contentions and come up with a finding of fact."
Suffice to say, even though there are two conflicting positions on
whether or not there were discussions after the commencement of
foreclosure proceedings, exhibit "MSL 1" clearly indicates that
these discussions were prior to and not after commencement of the
foreclosure proceedings. I find that the veracity of the evidence is
tested and confirmed in exhibit "MSL 1".
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The Respondents allege perjury on the part of the Applicant whilst
the Applicant argues that contempt is for a separate proceeding.
The Respondents allege that the deponent lied on oath and should
be tried for the offence of perjury and contempt of Court in respect
to the advertising of the property whilst legal proceedings were
ongoing, the deponent averred that this was done in consultation
with the Respondent which the Respondents vehemently denies.
Arising from the facts on record and exhibit "PK 1" in the
Respondent's affidavit in opposition to Originating Summons and
paragraph 6 of the deponent's affidavit cited aforesaid, I find it
distasteful that a property was advertised during the pendency of
foreclosure proceedings.
In my view, I find there is no basis to allow the Respondents to
cross examine the deponent as the affidavit evidence before me is
sufficient to properly consider the Respondents application without
the need for further evidence, oral or written. The fate of this
application is exacerbated by the fact that the Respondents in their
affidavit in opposition to the originating summons have indicated a
willingness to settle their indebtedness and for the enlargement of
time within which to exercise the equitable right of redemption,
making this application a ploy to delay the court process.
The second limb of the Respondent's application is to subpoena
witnesses to tender documents and for leave to give viva voce
evidence at trial pursuant to Order XXX Rule 21 of the High
Court Rules, Cap 27 of the Laws of Zambia.
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The said Order 300C Rule 21 of the High Court Rules provides as
follows:

"In addition to, or in lieu of affidavits, the Court or a Judge may,
if it thinks expedient, examine any witnesses viva voce, or
receive documents in evidence, and may summon any person to
attend to produce documents, or to be examined or cross
examined, in like manner at the hearing of a suit"
The Court may order or summon any person to attend, produce
documents or be examined or cross examined. I find that there is
clearly no provision under Order XXX Rule 21 High Court Rules,
Cap 27 of the Laws of Zambia for a party to the proceedings to
apply to the Court to give such direction as prayed by the
Respondents.
The net result is that the Respondents application to cross examine
the deponent, tender documents and viva voce evidence lacks merit.
Costs awarded to the Applicant, to be taxed in default of agreement.
Leave to appeal granted.
The Originating Summons shall be heard on 29th May 2017 at 9.30
hours.
Delivered in Lusaka in Chambers this 26th April, 2017.

HON IRENE ZEKO M EWE
HIGH COURT JUDGE

