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BETWEEN:
CAA IMPORT AND EXPORT LIMITED

PLAINTIFF

AND
BIDVEST FOOD ZAMBIA LIMITED
CHIPKINS BAKERY SUPPLIES (Pty) LIMITED
CROWN NATIONAL (Pty) LIMITED
BIDVEST INGREDIENTS (Pty) LIMITED
BIDVEST GROUP LIMITED

1st DEFENDANT
2nd DEFENDANT
3rd DEFENDANT
4th DEFENDANT
5th DEFENDANT

Before Lady Justice B.G Lunguon 17thFebruary, 2017 in chambers at Lusaka.

For the Plaintiff Mr. M. Nsapato, Messrs Chibesakunda & Company
For the Defendant, Mr M.JKawana, Messrs Corpus Legal Practitioners

RULING
Cases referred to:
Ndola City Council vs. Charles Mwansa,(1994) S.J. 78 (S.C.);
Sonny Paul Mulenga & Vismer Mulenga (Both Personally &
Practising As Sp Mulenga International) and Chainama Hotels
Limited And Elephants Head Hotel Limited And
Investrust;Merchant Bank Limited, (S.C.Z JUDGMENT No. 6 OF
2009)
Nyampala Safaris Zambia Limited and Others v Zambia Wildlife
Authorities and Others, (SCZ JUDGMENT No. 6 OF 2004)
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Legislation and Other Materials referred to:
Order X, rule 5, Court of Appeal Rules, 2016, Court of Appeal Act,
2016,
Order HI, rule 2, High Court Rules, High Court Act, Chapter 27 of
the Laws of Zambia
Order XXXVI , rules 9 & 10, High Court Rules, High Court Act,
Chapter 27 of the Laws of Zambia

This is an application on the part of the Defendants for an Order to
stay execution of the Judgment dated 29th December 2016, pending
an appeal to the Court of Appeal.

I find in necessary to begin with a brief synopsis of the relevant
facts leading up to this application in order to cloth it with
perceptive.

On 1st October 2013, the Plaintiff took out a Writ of Summons
against the gefendants, claiming:
i.

A declaration that the termination of the Plaintiffs relationship
with the 2nd and 3rd Defendants by the 4th and/or 5th
Defendants was null and void and of no effect whatsoever;
Against the 2nd and 3rd Defendants
Specific Performance of the distribution contracts
Alternative to a:
damages for breach of contract;
damages for loss of earnings
(c) Damages for injury to commercial reputation
Against the 4th and 5th Defendants
Damages for unlawful interference; and
Damages for procuring a breach of contract
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Against the Defendants jointly and severally, compensation for
the transfer of the benefits of the goodwill from the Plaintiff to
the 1st' Defendant
Interest on sums payable at the current Bank of Zambia
lending rate
Any other order the Court may deem fit; and
Costs of and incidental to this action.

On 29th December 2016, the Court rendered its Judgment, wherein
the Judge culminated as follows:

"With all the above, I am satisfied that the Plaintiff is entitled to the
reliefs, as endorsed on the Writ of Summons.
Costs incidental, to this action shall follow the cause, and are awarded
to the Plaintiff"

It is the execution of this Judgment that the Defendants seek to
stay, pending the determination of the appeal to the Court of
Appeal.

The application is supported by an Affidavit in Support sworn by
Mukubi John Kawana, an Advocate in the employ of Messrs Corpus
Globe Legal 1Practitioners, and List of Authorities and Skeleton
Arguments in Support, both filed on 20th January 2017.

In his Affidavit, Counsel deposed that the Defendants, being
dissatisfied with the Judgment of 29th December, 2016 instructed
2013/HPC/0475

Page J3

Messrs Corpus Globe to appeal against the whole Judgment. He
further attested that the Appeal was lodged on 18th January 2017,
as evidenced by exhibits "MJK 1" and "MJK2", copies of the Notice
of Appeal and Memorandum of Appeal respectively.

In their written arguments, Counsel for the Defendants submitted
that the Defendants' appeal in the Court of Appeal was meritorious
with reasonably high chances of success. Further, it was contended
that the stay of execution ought to be granted in the interest of
justice and to avoid rendering their appeal nugatory. It was argued
that the circumstances were such that it was desirable, necessary
and just to order a stay of execution of the Judgment pending the•
determinatinn of the appeal. The case of Ndola City Council vs.
Charles Mwansal was cited in support thereof.

When the matter came up for hearing, Counsel for the Defendants
highlighted two reliefs in the Judgment which they were at odds
with, namely the order of specific performance that carried an
alternative remedy of damages for breach of contract as well as the
order of injunction.

It was contended that in granting the said reliefs, levels of absurdity
had been created by the Judgment. In particular, the Defendants
took issue with the fact that a final injunction was granted to the
Plaintiff notwithstanding that the Court had previously dismissed
the Plaintiffs application for an interlocutory injunction for lack of
merit, leading to the possible outcome that the 1st Defendant would
be prevented from trading except through the Plaintiff.
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As regards the remedy that was stated in the alternative, Counsel
submitted that the relief could be interpreted as granting an order
of specific performance of the distribution contract between the
Defendants' and the Plaintiff whilst at the same time, it could be
interpretedlas granting the Plaintiff damages, which would entail an
assessment.1

In summation, Counsel insisted that the aforementioned contended
absurdities formed a basis that the Defendants' appeal had a high
prospect of success. Accordingly, Counsel implored the Court to
exercise the powers vested under Order X, rule 5, Court of Appeal
Rules, 2016 as read with Order III, rule 2, High Court Rules, by staying
execution of the Judgment of 29th December, 2016 in the interest of
justice.

The Defendants' application for stay was fervently opposed by the
Plaintiff who filed Skeleton Arguments in Opposition on 13th
February, 2017. The quintessence of the Plaintiffs opposition was
that the Defendants' failed to demonstrate an impermeable
combination of fact and law sufficient to warrant the denial of the
Plaintiff of the fruits of litigation.

In this regard, it was argued that the appeal alone was not enough
to secure a stay of execution of the Judgment. It was submitted that
in cases of this nature, it was insufficient to merely state that the
appeal was meritorious and had prospects of success, but that it
was vital to demonstrate that the Defendants' appeal had prospects
of success. That is, that there must be good and convincing reasons
to grant a stay. In support of these arguments, my attention was
drawn to the cases ofsonny P. Mulenga and Others v Investrust
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Merchant Bank

Limited2and Nyampala Safaris Zambia Limited and

Others v Zambia Wildlife Authorities and Others3.

In the Nyampala Safaris Zambia Limitedcase, following observation
was made bY the Supreme Court:

"A stay of execution is granted on good and convincing reasons.
The rationale of this position is clear. Which is that a successful
litigant should not be deprived of the fruits of litigation as a
matter of course. The application must therefore clearly
demonstrate the basis of which a stay should be granted.

I have examined the documents on record and the law, and I have
given carefu1 consideration to the arguments presented by the
Parties even' though I will not repeat all the submissions and
arguments. II

I will begin by laying out the law governing the grant of a stay of
execution, albeit particular weight will be placed on applications for
stay pending appeal.

The primary recourse for guidance on the grant, by this Court, of a
stay of execution is Order XXXVI of the High Court Rules, High Court
Act, Chapter 27 of the Laws of Zambia.

In particular, Order )(XXVI., r.10 prescribes the general mandate
and reads as follows:

2013/HPC/0475

Pagej6

"Except as provided for under rule 9, the Court or Judge may, on
sufficient grounds, order stay of execution of judgment."

Order XXXVI., r.10 clearly gives this Court a general mandate to
order a stay of execution of a judgment. However the mandate
cannot be exercised carte blanche. There are two mandatory terms
attached to this mandate. Firstly, the Court cannot order a stay of
execution which is prohibited under rule 9 of Order XXXVI; and
secondly, there must be sufficient ground upon which the stay
must be rooted.

In my view, Order XXXVI., r 9 is explicit, the Court has no power to
grant a stay of execution where there has been a default in paying
any one installment on a Judgment debt payable in installments.

On the question of what constitutes sufficient ground, judicial
precedents guide that the requirement is that the reasons upon
which the aiaplication for stay are founded must be given with
sufficient particularity in the circumstances of the case so as to
provide adequate justification for the grant of a stay of execution of
judgment. With respect to whether the escalation of a matter, by
way of appeal, constitutes adequate justification for the grant of a
stay, the Supreme Court, in the Sonny Paul Mulenga caseguided as
follows:
"That it is utterly pointless to ask for a stay solely because an
appeal has been entered. More is required to be advanced to
persuade the Court below or this Court that it is desirable,
necessary, and just to stay a judgment pending appeal."

Clearly the mere escalation of a matter to an appellate court,
without more renders an application for stay untenable, which in
2013/HPC/0475
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my mind provides the ratiocination underling Order X., rule 5 of the
Court of Appeal Rules, 2016 which states that an appeal shall not
operate as a stay of execution.

In view of the aforementioned, I am resolved this Court has
jurisdiction to grant a stay of execution of a judgment that is
subject of an appeal where the applicant has advanced reasons,
which in the circumstances of the case provide adequate
justification ', for the grant of a stay and there has been no default in
paying any instalment on a Judgment Debt payable in installments.

As I turn to the facts of the case before me, I immediately rule out
consideration of the term contained in Order )(XXVI., r 9 which
prohibits the, grant of a stay of execution where there is a default in
paying any I one installment on a Judgment Debt payable in
installments. This is so because the Judgment in question is not
one that is subject to an Order for payment by instalments. It
cannot, therefore, be argued that there has been a default in the
payment of y adjudged installment payment.

I am therefore left with the singular process of ascertaining whether
there have been sufficient grounds presented to justify my issuing
an order the stay of execution of the Judgment dated 29th
December, 2016.

In casu, the rationale for applying for a stay of execution of
judgment is that the Defendants have appealed the Judgement of
29th December' , 2016 and that:
the Defendants believe that their appeal is meritorious, with
reasonably high chances of success;
the grant of a stay is necessary for doing justice in this matter
so as to avoid rendering the appeal nugatory;
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iv.

the grant of a stay will is necessary to avoid prejudicing the
Defendants by rendering the Defendants' appeal an academic
exercise
it is desirable, necessary and just to order a stay of execution
of the judgment pending appeal.

Whilst cautioning myself not to cross the line by substantively
interrogating the appeal, I examined the Affidavit in Support as well
as Skeleton Arguments in search of the Defendant's demonstration
of the foundation upon which they lay their assessment that their
appeal is meritorious, with reasonable prospects of success. My
examination was limited to previewing the prospects of success of
the proposed appeal.

In previewing the prospects of success, I find that the Defendants
advanced reasons withsufficient particularityfor their basis of
opining that there are chances of success on appeal. I disagree with
the Plaintiff that the reasons are scanty. Both the Affidavit evidence
before Court and he submission of Counsel for the Defendants
articulate tile argument that a Judgment which potentially creates
an absurdity by granting, inter alia, the relief of specific
performanco with an alternative of damages, gives the Defendants
sparks of prospects for success on appeal.

Though I mn not making a determination as to whether the
absurdity in fact was produced, questions are abound as to how
and whom between the Plaintiff and Defendant determines whether
the contract should be specifically performed or whether the
Defendants ought to pay damages, a relief which the Plaintiffs
sought determination from the Court, which determination remains
unresolved. As such, it is evident that there are reasonable
questions that beckon consideration by an appellant Court. The
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existence of reasonable questions on appeal, in my mind, create
prospects of success. Whether the prospects will mature into actual
success transcends my jurisdiction.

With the existence of a prospect of success on appeal, I consider
that it would bedesirable, necessary, and just to exercise my
discretion to grant an Order of stay of execution of the Judgment of
29th December, 2016 pending appeal. Accordingly, the application is
successful in that the Judgment of the Court dated 29th December,
2016 is forthwith stayed pending appeal.

Costs are 4warded to the Defendants, to be taxed in default of
agreement.

Leave to ap eal is granted.
1:1
Dated the 15th day of June, 2017

Justice B.G.Lungu
HIGH COURT JUDGE
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