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RULING

C.K. Makungu, JA delivered the Ruling of the court.

Cases referred to:
Mutembo Nchito v. Attorney General - 2016/ CC/0004
Attorney General v. Lewanika and Four Others (1993) ZR 164
Legislation referred to:
The Court of Appeal Act, No. 7 of 2016
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The Industrial and Labour Relations Act - Chapter 269 of the Laws of Zambia.
The Court of Appeal Rules - Statutory Instrument No. 65 of 2016
The Constitution of Zambia, Act No. 1 oft2016

-R2On 26th January, 2017 the respondent's advocates filed a Notice of
Motion to Raise Preliminary Objections pursuant to Order XIII, Rule
5 (1) of the Court of Appeal Rules. The two issues raised therein are
as follows:
The appeal herein is incompetently before this Honourable Court
in view of the provisions of Section 97 of the Industrial and
Labour Relations Act. (3)
Further or in the alternative, the appeal herein is incompetently
before this Honourable Court in view of the provisions of Section
97 of the Industrial and Labour Relations Act which requires an
appeal from the Industrial Relations Court to be on a point of law
or any point of mixed law and fact.

On the hearing of the application, there was a turn of events when
the respondent's advocate Mr. Mwitwa instead of presenting the
application as it were, verbally applied that the matter be referred to
the Constitutional Court for consideration of the first issue because
according to him it is related to the Constitution as indicated in the
written submissions. He requested us to adjourn the hearing of the
second preliminary objection until the Constitutional Court
determines the matter.

-R3In this regard, he drew our attention to Section 4 (2) of the Court of
Appeal Act No. 7 of 2016 (1) which states in part as follows:

"Where a question relating to the Constitution arises
before the court, the court shall refer the question to
the constitutional court"
He invited us to also consider Article 128 (2) of the Constitution Act
No. 2 of 2016

(2 )

which is couched in similar terms as Section 4 of the

Court of Appeal Act and it reads:

"Subject to article 28 (2) of the constitution, where a
question relating to this constitution arises in a
court, the person presiding in the court shall refer
the question to the constitutional court."
This ruling therefore is limited to the determination of the application
to refer the matter to the Constitutional Court. Both parties filed
written submissions covering both preliminary issues. However, we
shall consider only parts thereof which are relevant to this decision.

The respondent's written submissions filed on 10th March, 2017 are
as follows: On the first preliminary objection, Section 97 of the
Industrial and Labour Relations Act

(3)

provides:-

-R4"Any person aggrieved by any award, declaration,
decision or judgment of the court may appeal to the
Supreme Court on any point of law or any point of
mixed law and fact."

Mr. Mwitwa submitted further that he was alive to the fact that a new
division of the High Court called "The industrial relations

division" was created under the Constitution (2) pursuant to Article
133 (2). He went on to make the following observations:
i.

By law, the Industrial Relations Court (IRC), which is
established under Section 85 of the Industrial and Labour
Relations Act is a different creature from the industrial
relations division of the High Court.
The decision appealed against in this matter, is a decision of
the IRC established under Section 85 of the Industrial and
Labour Relations Act,(3) and not the industrial relations
division of the High Court; and

iii. Section 97 of the Industrial and Labour Relations Act, which
governs appeals from the Industrial Relations Court, and
indeed the entire Act, has not been amended or repealed.

-R5Premised on the above observations, it is his submission that any
appeals from the IRC should be heard by the Supreme Court
pursuant to Section 97 set out above until the law is amended.
Counsel referred us to Section 4 of the Court of Appeal Act,(5) which
provides as follows:

"The court has jurisdiction to hear appeals from
judgments ofThe High Court; and
A quasi-judicial body, except a local government
election tribunal".
He added that Section 2 of the same Act denies the High Court as;

"The High Court established under Article 133 of the
Constitution".
His contention is that the jurisdiction of this court is limited to
hearing appeals from the High Court established under the
Constitution. Therefore this court can only hear matters from the
industrial relations division of the High Court and not from decisions
of the IRC. He, in this regard, referred to the case of Mutembo Nchito
a Attorney General Wwherein the Constitutional Court held at J18
as follows:

-R6-

"It is trite law that when a new law, including the
Constitution, comes into effect or repeals and
replaces an existing law, it does not invalidate
existing rights and obligations. This is where the
transitional provisions come in to continue the state
of affairs in existence at the time of coming into
force of the new law particularly to pending
proceedings, to avoid absurdity and chaos that may
occur if there is an abrupt change in the law. These
transitional provisions do not have any impact or
bearing on transactions or processes under the old
law which are already complete on the coming into
effect of the new law."

In the same case at pages J16 - J17 the Court held as follows:

"We thus agree with the submissions by the learned
Attorney General that articles 143, 144 and 182 (3) of the
Constitution as amended will only apply to the office of
the DPP as regards new cases going forward from 5th
January 2016, and not the petitioner's case which
commenced prior to that date."

-R7Mr. Mwitwa invited us to have regard to Article 120 (3) (a) (b) of the
Constitution of Zambia (2) which states as follows:

"120(3) The following matters shall be prescribed
Processes and procedures of the courts
Jurisdiction, powers and sittings, of the Industrial
Relations Court, Commercial Court, Family Court,
Children's Court and other specialized Courts"

He stated that, Article 266 of the same Constitution defines
'prescribed' as;

"means provided for in an Act of Parliament"

He therefore submitted that there is no Act of Parliament that
prescribes the procedures and processes of the industrial relations
division of the High Court and he argued that the jurisdiction is
incapable of being invoked as doing so would lead to a statutory
vacuum. He went on to state that the procedures and processes of
the IRC are stipulated in Chapter 269 of the Laws of Zambia.
Therefore, the IRC exists as a parallel court to the industrial relations
division of the High Court.

-R8Further that, although this court was established on
2016, it only became operational on
Court of Appeal Rules, 2016

(4)

2nd

5th

January,

September, 2016 when the

were issued. He added that the

Industrial relations division of the High Court is incapable of being
operational as there is no enabling law stipulating its processes and
procedures as required by the law.

He argued further that it would be improper for a litigant who is
dissatisfied with a decision of the IRC to appeal to this Court by virtue
of Article 133 (1) (b) of the Constitution because the word court as
defined in Article 266 of the Constitution (2) is:

"A court of competent jurisdiction established by or
under the constitution"

He further contends that if the phrase "other courts" under Article
131 (1) (b) were to be read in its literal sense, even appeals from the
subordinate courts, small claims court and local courts would lie to
this court.
Counsel also referred to Section 16 of the Constitution of Zambia, Act
No.1 of 2016 (5) which says:

-R9-

"16(1) Unless otherwise provided under the
constitution as amended, proceedings pending before
court or tribunal shall continue to be heard and
determined by the same court or tribunal or may be
transferred to a corresponding court or tribunal
established under the constitution as amended"

He in this regard argued that the appeal emanates from the IRC
pursuant to the Industrial and Labour Relations Act P) and as such
the proceedings continue to exist as before. To fortify this argument,
he referred us to Section 6 of Act No. 1 of 2016 as follows:
"6 (1) subject to the other provisions of this Act and so

far as they are not inconsistent with the Constitution
as amended, existing laws shall continue in force
after the commencement of this Act as if they had
been made in pursuance of the constitution as
amended but shall be construed with such
modifications, adaptations, qualifications and
exceptions as may be necessary to bring them into
conformity with, or to give effect to, this Act and the
Constitution.

-R10(2) Parliament shall, within such period as it shall

determine, make amendments to any existing law to
bring that law into conformity with, or to give effect
to, this Act and the Constitution as amended."

In her written arguments filed herein on 14th March, 2017, in
response to the first preliminary issue, learned counsel for the
Appellant, Ms. J. Mutemi, submitted that by virtue of Article 133 (2)
of the Constitution of Zambia, (Amendment) Act,(2) the IRC falls under
the umbrella of the High Court and makes up the High Court for
Zambia. She argued that the said Article has not created a second
IRC distinct from that created under Chapter 269 of the Laws of
Zambia. She added that if Parliament intended to create two separate
courts, it would have expressly stated so in the statute. She in this
regard referred us to the case of Attorney General v. Lewanika and

Four Others. (2) She stated that the use of the Industrial Relations
Court' means the existing Industrial Relations Court.

She drew guidance from the Constitution, Act No. 1 of 2016 which
makes provision for the continuation of existing laws as at the date
of commencement of the Constitution Act No. 2 of 2016. She added
that the preamble of the said Act says:

-R1 1 -

"An act to provide for the printing and publication of
the constitution; to provide for the savings and
transitional provisions of existing state organs, state
institutions, administrations, offices, institutions
and laws; to provide for the savings of succession to
assets, rights, liabilities, obligations and legal
proceedings; and to provide for matters connected
with, or incidental to, the foregoing."
She went on to look at the definition of existing laws under Section 2
of the Constitution Act No. 1 of 2016 (5) as follows:

"Existing laws means the laws of Zambia as they
exist immediately before the effective date, including
any statutory instrument issued or made before that
date which is to come into force on, or after, the
effective date."
She submitted further that the effective date of Act No. 1 of 2016 was
or is 5th January, 2016 and that the Industrial and Labour Relations
Act, (3) is one of the laws that existed immediately before that date.
She referred to Section 6 of the Constitution Act No. 1 of 2016 which
is set out in the earlier part of this ruling and submitted that the

-R12-

meaning and effect of section 6 is that existing laws such as the
Industrial and Labour Relations Act shall continue being in force but
must be construed with such modifications, adaptations and
qualifications so that it is in conformity with the Constitution. She
further contended that it is on this basis that Section 97 of the
Industrial and Labour Relations Act must be construed with such
modifications and qualifications so that it conforms to Articles 131
(1) (a) and 133 (2) (a) of the Constitution, Act No. 2 of 2016. She
added that Section 4 of the Court of Appeal Act, 2016 (1) gives the
Court of Appeal the jurisdiction to hear appeals from the High Court.

She went on to state that the case of Mutembo Nchito v. Attorney
General 1 relied upon by the respondent is distinguishable from this
case because in that case, the petitioner was seeking a retrospective
application of the Constitution as amended. She therefore urged us
to dismiss the application so that the matter can be determined on
its merits.
She however had no objection to the application to refer the matter
to the Constitutional Court because according to her, it is mandatory
to refer constitutional issues to the Constitutional Court.

-R13We have seriously considered the first preliminary objection, the
application to refer the matter to the Constitutional Court and the
submissions by the parties.

Having carefully reflected on the provisions of Sections 6 (1) and (2)
and 16 of the Constitution of Zambia Act No. 1 of 2016

(3)

we are of

the view that the Industrial and Labour Relations Act (3) is an existing
law which has continued in force after the commencement of the
Constitution of Zambia Act no. 1 of 2016 as if it was enacted in
pursuance of the Constitution as amended i.e. in so far as it is not
inconsistent with the Constitution.(2) The said Section 6(1) empowers
us to construe existing laws with such modifications, adaptions,
qualifications and exceptions as may be necessary to bring them into
conformity with, or to give effect to the Constitution of Zambia Act
No. 1 of 2016 and the Constitution. Our further view is that Section
6 (1) of the said Act is clear and requires no interpretation.
It is clear that Article 133 (1) (2) of the Constitution of Zambia
(Amendment)

(2)

established, as divisions of the High court, the

Industrial Relations Court, Commercial Court, Family Court and
Children's Court. It is therefore our measured view that the
Industrial Relations Court which was indeed in existence as at 5th

-R14-

January, 2016 when the said Constitution came into effect, is the
same court referred to in Article 133 (2). It is apparent that the
Industrial Relations Court is now a division of the High Court. There
is no separate creature called the "industrial relations division" as
alleged by Mr. Mwitwa.
Pursuant to Section 4 of the Court of Appeal Act (I) this Court has
competent jurisdiction to hear appeals from judgments of the High
Court. This entails that after

2nd

September, 2016 when this Court

started operating, all appeals from the Industrial Relations Court (as
a division of the High Court) are supposed to come to this Court.
The case of Mutembo Nchito v. Attorney General (1) is
distinguishable from the case at hand because in that case, the
applicant's case arose under the old law. Therefore the amended
Constitution did not apply to that case because it cannot be applied
retrospectively. On the other hand, the judgment appealed against
in this case was made on 12th August, 2016 long after the
Constitution (Amendment) came into effect. The Mutembo Nchito
case confirms 5th January, 2016 as the effective date of the
Constitution. The appeal herein was filed on 9th September, 2016 i.e.
six days after this court became operational. Therefore in this case,

-R15-

there is no question of retrospective application of Statute law.
Having distinguished the two cases, we must state categorically that
the ratio decidendi of the Mutembo Nchito case applies to this case.
For clarity, we reiterate what the court said on the relevance of the
transitional provisions as follows;

The transitional provisions come in to continue the
state of affairs in existence at the time of coming
into force of the new law particularly to pending
proceedings, to avoid absurdity and chaos that may
occur if there is an abrupt change in the law. These
transitional provisions do not have any impact or
bearing on transactions or processes under the old
law which are already complete on the coming into
effect of the new law."
In light of the foregoing, Section 97 of the Industrial Relations Act
should be read as though "Supreme Court" is replaced with "Court of
Appeal" for it is clear that the hierarchy of the courts in this country

has been changed by the new Constitution and it must be maintained
as such.

-1116We are of the view that Mr. Mwitwa's contention that the "industrial
relations division" of the High Court is not operational for lack of an
establishing law stipulating its processes and procedures, is flawed
and misplaced. The interpretation put on the relevant provisions by
Mr. Mwitwa would undermine the legislative purpose behind Section
6 (1) of the Constitution of Zambia Act (5). Furthermore, Section 6 (2)
of the same Act says:
Parliament shall within such period as it shall
determine, make amendments to any existing law to
bring that law into conformity with, or to give effect to,
this Act and the Constitution as amended
This entails that it is Parliament itself that is empowered to decide
when to amend the existing laws such as the Industrial and Labour
Relations Act to bring them into conformity with this Act and the
Constitution as amended. The existing laws are currently effective
with modifications, adaptions, qualifications and exceptions as may
be necessary to bring them into conformity with the Constitution,
notwithstanding that they have not actually been amended by
Parliament.

-R17-

From the foregoing, it is clear that there is no vacuum in the existing
laws and we have totally accepted the submissions made by the
appellant's advocate in objection to the first preliminary issue.

Since we have already interpreted Section 97 of the Industrial and
Labour Relations Act and applied the ratio decidendi in the Mutembo

Nchito case, we find no constitutional issue to refer to the
Constitutional Court. The application for referral is therefore
refused.
Each party shall bear its own costs as regards the preliminary
application for it is a matter of public interest.
Dated at Lusaka this 11th day of May, 2017
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