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RULING
CASE AUTHORITIES REFERRED TO:
1.

Attorney General vs. Aboubacar Tall and Zambia Airways Corporation Limited (19951997) ZR 54 SJ;

2.

Mike Hamusonde Mweemba us. Kamfwa Obote Kasongo and ZSJC (intended Joinder) SCZ
No. 27 of 2006;

3.

Simbeye Enterprises Limited and Another vs. Ibrahim Yusuf SCZ Judgment No. 36 of
2000 (unreported);

4.

Cavmont Bank Limited vs. Shikongo (2015) ZMHC 100;

5.

BP Zambia Plc vs. Zambia Competition Commission & 2 others (2011) Volume 3 ZR 222;

6.

Musanya vs. Chola (2012) Volume I ZR 374;

7.

Mukumbuta Mukumbuta and Others vs. Nkwilimba Choobana Lubinda and Others (2003)
ZR 55;

8.

Kelvin Hangandu and Company (A Finn) vs. Webby Mulubisha (2008) Volume 2 ZR 82;

9.

Muimui vs. Chanda - SCZ No. 50 of 2000 (unreported);

10.

Development Bank Zambia & Another us. Sunvest Limited & another (1995 - 1997) ZR
187;

11.

Musanya vs. Chola (2012) Volume 1 ZR 374;

12.

Hilde Marchant vs. Ford, Peter Davies Ltd, The Guernsey Star & Gazette Company Ltd
and McLegan & Cumming (sued as a Firm) Walter Marchant vs. Same (1936) 3 ALL ER
104; and

13.

Payne vs. British Time Recorder Company (1921)2 K. B. 16.

LEGISLATION AND OTHER WORKS REFERRED TO:
1.

The High Court Act, Chapter 27 of the Laws of Zambia;

2.

The Rules of the Supreme Court (White Book), 1999 Edition;

3.

Fatal Accidents Act, 1846-1908;

4.

Law Reform (Limitation of Actions) Act, Chapter 72 of the Laws of Zambia;

5.

Law Reform (Miscellaneous Provisions) Act, Chapter 74 of the Laws of Zambia;

6.

Halsburys Laws of England;
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7.

Fatal Accidents Act, 1976;

8.

Charlesworth on Negligence, R. A. Perry, 1962, 411, Edition;

9.

The Limitation Act 1939 of the United Kingdom.

The delay in delivering this Ruling is deeply regretted. It is due to
the amount of backlog matters reallocated to this Court.
This matter was scheduled for hearing of the application for leave to
join a party to proceedings and consolidate actions brought at the
instance of the intended 2nd Plaintiffs. At the scheduled hearing,
the intended 3rd Defendant raised preliminary issues. Before I
consider the issues raised, I will briefly recapitulate the history of
this matter.
On 6th May, 2013, the Plaintiff Ngambo Michelle Chingandu took
out a Writ of Summons and Statement of Claim against the
Defendant Postbus Limited seeking the following reliefs: i.

Damages for personal injuries by the Plaintiff on 7h February, 2013
whilst travelling on the Defendant's bus;

ii.

Payment of the sum of K90,996.00 being special damages;

iii.

Interest on (i) at the commercial bank lending rate;

iv.

Costs of the proceedings;

U.

Any other relief the Court may deem fit.

The Defendant entered its Appearance and Defence on 171 May,
2013. On 23rd September, 2013, the Defendant filed herein
Summons for Non-Joinder pursuant to Order XIV Rule 5 of The
High Court Rules', seeking to join the 2'' and 3rd Intended
Defendants, who are Van Eden Abraham and Hermis Transport
Limited, respectively. In the Affidavit in Support of the application
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for non-joinder, sworn by one George Chipasha, a Manager in
Charge of the Defendant Company, it is averred, inter alia, as
follows: 1. That on 71h February, 2013, George Chipasha received a phone call
informing him that the Defendant's Mercedes Benz Postbus, which
had departed from Ndola for Lusaka at 04:30 hours that morning
had been involved in a road traffic accident.
2. That he immediately started off for Chibombo and arrived at the
scene of the accident at midday around 12:30 hours.
3. That upon arrival he observed that there were three motor vehicles
which had been involved in the accident;
4. That there was at the scene a Toyota Land Cruiser belonging to the
intended 2nd Defendant, which was travelling from North to South
and a Freightliner truck belonging to the intended 3rd Defendant,
which was travelling from South to North;
5. That the Toyota Land Cruiser, driven by the intended 2nd Defendant
Mr. Van Eden Abraham, caused the accident when he negligently
overtook the bus at a curve when there was an on-coming
Freightliner truck belonging to the intended 3d Defendant, which
went off its lane and hit into the Defendant's motor vehicle;
6. That the said road traffic accident was caused by the negligence of
the intended 2nd and 3rd Defendants and that both should be made
parties to this case and its proceedings.

The intended 2nd Defendant filed herein an Affidavit in Opposition
on 21st October, 2013, where inter alia, he averred as follows: 1. That he vehemently deny being the cause of the collision between
the Defendant's Mercedes Benz bus and the intended 3rd
Defendant's Freightliner truck;
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2.That the Writ of Summons and Statement of Claim does not disclose
any cause of action against him;
3.That the application by the Defendant has no merit as the outcome

of these proceedings will not possibly affect him and that he has no
interest in the subject matter of the proceedings to warrant his
joinder.

On 21s' October, 2013, the intended 2nd Defendant filed herein
skeleton arguments in opposition to the Summons for Joinder. The
gist of the intended 2nd Defendant's arguments are that the Plaintiff
has no claim against the intended 2nd Defendant to warrant joinder
to this cause and that the intended 2nd Defendant has no interest in
the subject matter of these proceedings, whose outcome will not in
any way affect him. According to the intended 2nd Defendant, the
Plaintiffs claim is for damages for personal injuries suffered while
travelling as a passenger on the Defendant's bus and that no cause
of action has been disclosed as against the intended 2nd Defendant
as the bus which the Plaintiff boarded belongs to the Defendant and
not the 2nd Defendant. The intended 2nd Defendant referred the
Court to the case of Attorney General vs. Aboubacar Tall and
Zambia Airways Corporation Limited', where the Supreme Court
held that: "in a proper case a court can join a party to the proceedings when
both the Plaintiff and the Defendant have closed their cases and
before judgment has been delivered in accordance with Order 14
Rule 5. We take note however that the provisions of our Order 14
is limited to all the persons who may be entitled, or claim some
share or interest in the subject matter of the suit, or who may be
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likely to be affected by the results and who have not been parties
are the ones to be made parties."

Based on the holding in the above cited case, the intended 2nd
Defendant contended that the Defendant's application for non
joinder was clearly misguided and an attempt to stretch the
provisions of Order XIV Rule

51

The intended 2nd Defendant

further contended that if the Defendant blames the intended 2nd
Defendant for the accident, the proper course to take would have
been for the Defendant to bring third party proceedings against the
intended 2nd Defendant and not joinder to an action in which no
cause of action is disclosed against the intended 2d Defendant.
On 23rd December 2013, the Defendant filed herein skeleton
arguments in support of joinder. The gist of the Defendant's
argument is that the intended 2nd and 3rd Defendants ought to be
joined to the action on the ground that their individual acts
combined contributed to the cause of the injury suffered by the
Plaintiff thus rendering them jointly and severally liable for
damages incurred. The Defendant referred the Court to the case of
Mike Hamusonde Mweemba vs. Kamfwa Obote Kasongo and
ZSIC (intended Joinder. According to the Defendant, the Court
in this case pointed out that Order XIV grants power to the Court
to add or substitute parties to action; firstly in order that the
decision arrived at in an action may be final; secondly, that issues
and facts arising in a cause may not be determined or concluded
without the other parties being joined since the matter arose when
both parties were acting together or they acted as one.
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It was also the Defendant's argument that joinder of the parties in
this case will enable the Court to adjudicate upon every aspect of
the suit and to conclude the entire suit with finality without leaving
a door open for further litigation on the same issues between the
same parties. In support of this argument, the Court was referred
to the case of Simbeye Enterprises Limited and Another vs.
Ibrahim Yusuf, where the Court stated that: "I would express the hope that the trial Court always bear in mind
that it is their duty to adjudicate upon every aspect of the suit
between the parties so that every matter

in

controversy

is

determined with finality. A decision which because of uncertainty,
leaves a door open for further litigation on the same issues
between the same parties can and should be avoided."

According to the Defendant, the Court in the case cited above, also
made reference to Order 15 of The Rules of The Supreme Court2 ,
which provides that: "Before a Court can conclude a case, it should determine that all
the persons who shall stand to be affected by the facts and
judgment have been made parties to the suit so that the issues are
concluded in entirety."

On 10th February, 2014, the Defendant's application for joinder of
the intended 2nd and 3rd Defendant was struck out for nonappearance of the Defendant with liberty to restore within fourteen
(14) days from 24th January 2014, failing which, the application
would stand dismissed. The Application was never restored to the
active cause list by the Defendant. The current status of that
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application for joinder by the Defendant is that it stands dismissed
as it was never restored to the active cause list within the time
frame given by the Court.
on 29th March, 2016, the intended 2nd Plaintiffs applied for leave to
join a party to the proceedings and to consolidate actions pursuant
to Order XIV Rule 5 and Order III Rule 5 of The High Court
Rules'. The intended 2nd Plaintiffs, who are suing in their capacity

as joint Administrators of the Estate of the late Masauso Nkhata,
applied to consolidate this action with Cause No. 2013/HP/0759, in
which they sued the intended 2' and 3rd Defendant and the
Defendant herein. Their application is supported by an Affidavit
deposed to by Clarence Nkhata, in which he avers, inter alia, as
follows: 1. That he commenced an action against the Defendant, intended 2nd
and 3rd Defendants under Cause No. 2013/HP/0759, where he
claims damages as a result of their negligence which resulted in the
death of Masauso Nkhata who was a passenger on the Defendant's
Mercedes Benz Bus on 71h February, 2013;
2. That the facts in this matter are similar to the facts in their action
under Cause No. 2013/HP/0759, on which their action anchors and
that the reliefs being sought by the parties are similar.
3. That under the circumstances, he urged the Court to join the
intended 2nd Plaintiffs to this matter and that the two actions be
consolidated in order to avert multiplicity of actions and conflicting
judgments.

On 12th May, 2016, the intended 3rd Defendant filed herein a Notice
of intention to raise preliminary issue in limirie videlicet pursuant to
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Order 14A Rule 1 and Order 33 Rule 7 of The Rules of the
Supreme Court2. The issues raised are as follows: 1. Whether the Order for leave to serve process out of jurisdiction
obtained on the 81h July, 2013 enables the intended 2nd Plaintiffs
to properly effect service on the intended 3rd Defendant in the
Republic of South Africa when the said Order indicates that
substituted service shall be by way of an advertisement in a daily
newspaper of wide circulation in the Republic of Zambia;
2. Whether the two applications for joinder and consolidation can be
heard simultaneously by the Court herein when the application
for consolidation is premised on the assumption that the Court
will grant an Order for Joinder of the intended 2d Plaintiffs;
3. Whether the intended 27d and 3rd Defendants are properly cited
as parties to the proceedings herein when the application
currently before the Court does not include a prayer in the
Summons for the Joinder of the said intended 2nd and 3d
Defendants to be joined to the proceedings herein; and
4. Whether the application by the intended 2nd Plaintiffs is properly
before this Court when the action is Statute barred.

In support of the preliminary issues raised, the intended 3rd
Defendant referred this Court to the Fatal Accidents Act 1846;
Order X of the High Court Rules'; and Cavmont Bank Limited
vs. Shikongo4 .
On 12th May 2016, the intended 2nd Defendant through his Counsel
filed herein an Affidavit in Opposition to Summons for an Order for
leave to join a party and consolidate actions. The said Affidavit was
deposed by Kate Viyuyi Musana, Counsel for the 2nd Defendant who
avers, inter alia, as follows: R9 f
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1. That although the intended 21d Defendant had been served with the
application for leave to join a party and consolidate actions, the
pleadings for this matter were not served, thus the intended 2nd
Defendant was not aware what the cause of action was in Cause
No. 2013/HP/0591;
2. That after conducting a search of the Court record it was noted that
the cause of action under Cause No. 2013/HP/0591 was very
distinct to that under Cause No. 2013/HP/0759, the latter of which
was constituted under the Fatal Accidents Act;
3. That the causes of action are distinct and further that the intended
21 d Defendant is not a party to the matter before Court.

On 14th June 2016, the intended 2nd Plaintiffs, through their
Counsel, filed herein an Affidavit in Opposition of Notice of
Intention to raise preliminary issues. The Affidavit was deposed by
the intended 2nd Plaintiffs' Counsel, one Mambwe Chipanzhya, who
avers, inter alia, as follows: 1. That on or about the 13th day of July, 2013, the intended 2nd Plaintiffs,
under Cause No. 2013/HP/0759 applied for and obtained an Order of
Leave to serve process out ofjurisdiction by substituted service;
2. That subsequently a Notice of proceedings was published in the Zambia
Daily Mail Newspaper on or about 1311 day of July 2016;
3. That thereafter there was correspondence received from the intended 3rd
Defendant's Legal Advisors in the Republic of South Africa confirming that
the aforesaid Notice of Proceedings had been brought to the attention of the
intended 3rd Defendant herein;
4. That on 271h September, 2013, the intended 3rd Defendant's Advocates
entered Conditional Memorandum of Appearance and filed a Defence and
Counter-Claim on 151h November, 2013; and
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5. That the intended 2nd and 3rd Defendants' Advocates have, at all material
times been frilly aware of the aforesaid matters.

The intended 2nd Plaintiffs also filed herein skeleton arguments in
opposition of notice to raise preliminary issues on 14th June, 2016.
They argue that the application for consolidation of matters is
properly before this Court. They referred this Court to Order III
Rule 5 of The High Court Rules', which provides that: "Consolidation of causes or matters
Causes or matters pending in the Court may, by order of the Court
or a Judge, be consolidated, and the Court or a Judge shall give
any directions that may be necessary as to the conduct of the
consolidated actions."

The intended 2nd Plaintiffs argue that this Court has the power to
consider what orders it ought to make and referred the Court to
Order III Rule 2 of The High Court Rules', which provides that: "What orders to be made
Subject to any particular rules, the Court or a Judge may, in all
causes and matters, make any interlocutory order which it or he
considers necessary for doing justice, whether such order has been
expressly asked by the person entitled to the benefit of the order or
not."

The intended 2nd Plaintiff further argues that the issue raised on
consolidation enjoins and requires this Court to consider the power
and jurisdiction of the High Court of Zambia as by law established
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and in this regard, referred this Court to Section 4 of The High
Court Act', which provides that: "Powers and jurisdiction of Judges
Subject to any express statutory provision to the contrary, all the
Judges shall have and may exercise, in all respects, equal power,
authority and jurisdiction, and, subject as aforesaid, any Judge
may exercise all or any part of the jurisdiction by this Act or
otherwise vested in the Court, and, for such purpose, shall be and
form a Court."

It is their submission that the use of the word "may" in all of the
foregoing provisions denotes the use of discretion and that
discretionary powers should be exercised judiciously as was held in
the case of B.P. Zambia Plc vs. Zambia Competition Commission
and two others5. It is their submission that a judicious exercise of
the aforesaid discretionary power requires that the Court takes into
account, the interests of justice, any special circumstances as
presented by a particular case, such as, in casu, the need to avoid
the multiplicity of actions and invariable conflicting decisions by
consolidating Causes No. 2013/HP/0591 and 2013/HP/0579.
On the intended 3rd Defendant's question whether the order for
leave to serve process out of jurisdiction obtained on the 8th July
2013, enables the intended 2' Plaintiffs to properly effect service on
the intended 3rd Defendant in the Republic of South Africa when the
said order indicates that substituted service shall be by way of an
advertisement in a daily newspaper of wide circulation in the
Republic of Zambia, the intended 2'' Plaintiffs submits that Order
R12
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X Rule 17 of The High Court Rules' provides for substituted
service out of jurisdiction but it does not provide for the format of
such substituted service out of the jurisdiction. The said order
provides as follows: "Substituted service out of the jurisdiction
Substituted service out of the jurisdiction of a writ, summons or
notice Issued for service within the jurisdiction cannot be ordered
but if a concurrent writ, summons or notice for service out of the
jurisdiction is issued then substituted service out of the
jurisdiction of such concurrent writ, summons or notice may be
allowed. A writ, summons or notice issued for service out of the
jurisdiction may be ordered to be served by substituted service
whether outside the jurisdiction or within the jurisdiction and
either with or without the issue of any concurrent writ, summons
or notice."

It is their argument that the issue raised by the intended 3rd
Defendant is moot and spurious, more so that the intended 3rd
Defendants Advocates filed a Conditional Memorandum

of

Appearance on 27th September, 2013 and Defence and CounterClaim on 15th November, 2013.
On the issue raised on whether the two applications for joinder and
consolidation can be heard simultaneously by the Court herein
when the application for consolidation is premised on the
assumption that the Court will grant an Order for Joinder of the
intended 2nd Plaintiffs, the intended 2nd Plaintiffs' repeats their
arguments advanced above in support of consolidation of matters.
R13 1 P a g e

On the issues of whether the intended 2nd and 3rd Defendants are
properly cited as parties to the proceedings herein when the
application currently before the Court does not include a prayer in
the Summons for the Joinder of the said intended 2nd and 3rd
Defendants to be joined to the proceedings herein, the intended 2nd
Plaintiffs repeated the arguments above and added that the
omission of a prayer, if any, is curable and not fatal to the
proceedings.
Coming to the issue of whether the intended 2nd Plaintiffs are
properly before this Court when the action is statute barred, the
intended 2nd Plaintiffs submit that the action herein is not statute
barred as the Writ of Summons was taken out on 27th May, 2013
soon after the road traffic accident which occurred on 7th February,
2013. The Court was referred to the case of Musanya vs. Chola6 ,
which they argue is instructive when considering the issue of
limitation of actions. In the said case, it was held that: "Causes of action in civil actions have time limits within which a
person can institute proceedings in the Court. The time limit is
measured from the date of accrual of a right of action."

The intended 2nd Plaintiffs also argue that Section 3 of The Law
Reform (Limitation of Actionsj4 includes damages for negligence
and personal injuries, invariably, makes reference to The Fatal
Accidents Act3 and effectively substitutes the period of limitation
in all instances from six (6) to three (3) years.
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The intended 2nd Plaintiffs addressed the issue raised by the
intended 2nd Defendant of whether a claim for damages for personal
injuries is distinct from one constituted under

The Fatal

Accidents Act3 by submitting that a claim for damages for
negligence for personal injuries is not distinct from a claim under
The Fatal Accidents Act3.

To buttress their submission, they

repeated their arguments submitted above in support of their
argument that Section 3 of The Law Reform (Limitation of
Action) Act4 is wide and includes damages for negligence and
personal injuries. In addition, the Court was referred to Section 5
of The Law Reform (Miscellaneous Provisions) Act5 which they
submit provides that the rights conferred by this Act for the benefit
of the estates of deceased persons shall be in addition to and not in
derogation of any rights conferred on the dependants of deceased
persons by The Fatal Accidents Acts3 of the United Kingdom.
In view of the foregoing arguments, the intended 2'' Plaintiffs
prayed that all the preliminary issues herein be dismissed with
costs for want of merit.
On 16th August 2016, the intended 2nd Defendant filed herein its
skeleton arguments in opposition to Summons for an order for leave
to join a party and consolidate actions. The intended 2nd Defendant
referred this Court to Order 4 Rule 9 of The Rules of the
Supreme Court2, which the intended 2nd Plaintiff has relied on for
their application for consolidation of matters. The said order
provides as follows: R15
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"Consolidation, etc., of causes or matters
(1)

Where two or more causes or matters are pending in the same
Division and it appears to the Court (a)

that some common question of law or fact arises in both
or all of them, or

(b)

that the rights to relief claimed therein are in respect
of or arise out of the same transaction or series of
transactions, or

(c)

that for some other reason it is desirable to make an
order under this paragraph the Court may order those
causes or matters to be consolidated on such terms as it
thinks just or may order them to be tried at the same
time or one immediately after another or may order any
of them to be stayed until after the determination of
any other of them.

The intended 211d Defendant also referred this Court to Order 4
Rule 9 (2) of The Rules of the Supreme Court2 , which provides as
follows: "Effect of rule
The main purpose of consolidation is to save costs and time,
and therefore it will not usually be ordered unless there is
"some common question of law or fact bearing sufficient
importance in proportion to the rest" of the subject-matter of the
actions "to render it desirable that the whole should be disposed
of at the same time"
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The Court was referred to the case of Mukumbuta Mukumbuta
and Others vs. Nkwilimba Choobana Lubinda and Others7 ,
where the Supreme Court held, inter alia, that: i.

The principle governing consolidation of actions is that
common questions of law or fact and rights or relief arising
out of the same transaction should be consolidated in one
action;

ii.

The rationale for consolidation is to save costs and
avoidance of multiplicity of actions.

The Court was further referred to Halsbury's Laws of England6 ,
where the learned authors stated that: "A Court considering whether or not to consolidate proceedings is
most likely to be concerned with whether costs and time could be
thereby saved."

On the foregoing, the intended 2nd Defendant contends that the law
is thus settled on when a Court may exercise its discretion to order
consolidation of actions and that the threshold test for
consolidation is: i.

Common questions of law or facts or relief arising out of
the same transaction; and

ii.

Consolidation will thereby save time and costs and avoid
a multiplicity of actions.

On the basis of the authorities referred to above, the intended 2''
Defendant submits that the cause of action under Cause No.
2013/HP/0591 is very distinct to that under Cause No.
R17
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2013/HP/0759 as the latter was constituted under the Fatal
Accidents Act7 . The intended 2nd Defendant submitted that he was
fortified in his submission by the learned authors of Charlesworth
on Negligence8 , who opined on the nature of an action under The
Fatal Accidents Act7 and stated at Para 1201 that The Fatal
Accident Act7 :

-

"gives a new cause of action, which is not the same as the deceased
would have had if he had been injured and not killed. 'The
statute.. .gives to the personal representative a cause of action
beyond that which the deceased would have if he had survived,
and based on a different principle.' The principle on which it is
based is that giving to the dependants, for the financial loss they
have sustained through the death, statutory compensation payable
by the wrongdoer. Death is the cause of action. The damages
recoverable.., are measured by the loss his estate has sustained
by his death."

The intended 2nd Defendant submits that it therefore follows that
the action under Cause No. 2013/HP/0591 can be contrasted from
the one under Cause No. 2013/HP/0759 as they involve different
principles and considerations of law. To support the view taken by
the intended 2nd Defendant, he gave an illustration of the facts,
legal considerations and reliefs sought in the two matters, which
are summarised below: Cause No. 2013/HP1 0591
i. The parties to this action are the injured party Ngambo Michelle
Chingandu as plaintiff and Post Bus Limited as defendant;
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ii.

The plaintiff Ngambo Michelle Chingandu claims damages for
personal injuries suffered on 71h February 2013 whilst travelling on
the defendant's bus as well as special damages;

iii.

The plaintiff is alleged to have suffered the said injuries when the
bus she boarded driven by the defendant's driver collided with a
Freight Liner truck belonging to Hermis Transport;

iv.

It is alleged that the defendant's driver so negligently drove the bus
along the Great North Road and collided with the truck;

U.

Notably, this action is against the carrier of the plaintiff who owed
the plaintiff as its passenger a duty of care. The intended 2nd
Defendant Van Eden Abraham is not party to this action and will
have no role to play in the action.

Cause No. 2013/HP/0759
i.

This action was commenced for and on behalf of the dependants of
the late Masauso Nkhata. The parties to this action are Mathews
Nkhoma and Clarence Nkhata the joint administrators of the estate
of the late Masauso Nkhata as plaintiffs and Abraham Van Eden,
Hermis Transport Limited and the Post Bus Company as
defendants;
The plaintiffs claim that the late Masauso Nkhata was a passenger
in a bus belonging to the Post Bus Company when it collided with a
truck belonging to Hermis Transport Limited after a vehicle driven by
Abraham Van Eden overtook the bus. It is alleged that the
deceased's death was caused by the negligence and/or breach of
statutory duty of the defendants or their agents;

iii.

The proceedings have been defended by all three defendants;

iv.

The matter currently awaits two rulings from the learned Judge
Sitali on applications to strike out affidavit for irregularity and for an
order to stay proceedings pending the determination of concurrent
criminal proceedings;
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This action is founded on the provisions of The Fatal Accidents

V.

Act, 19767 as opposed to the other action which is founded on
negligence.

The intended 2nd Defendant argues that the questions of law and
fact to be determined by the Court in the two actions are different
and that failure to prove any one of the elements under The Fatal
Accidents Act7 is fatal to the entire cause of action under Cause
No. 2013/HP/0759. He submits that such fatality would in turn
impact the whole consolidated action as it would be absurd to have
the two actions proceed separately when consolidation was granted
in the first place.
The intended 2nd Defendant further argues that whereas the
measure of damages sought under Cause No. 2013/HP/0591 is
that which would so far as money can compensate give the Plaintiff
reparation for the wrongful act, the measure of damages sought
under Cause No. 2013/HP/0759 is the pecuniary loss suffered by
the Plaintiffs in that action as a result of the death. That it follows
therefore that the Court needs to consider different standards,
different questions of law and reliefs in the two actions.
The intended

2nd Defendant also argues that save for the

Defendants herein, the parties in the two actions are not the same.
That the Defendant in casu is the Post Bus. It is his argument that
Abraham Van Eden and Hermis Transport Limited are not parties in
casu and they clearly have no interest in this action and will not be
affected by any decision the Court will make. That the matters to
be litigated under Cause No. 2013/HP/0591 are distinct from those
R20 I
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to be litigated under Cause No. 2013/HP/0759 and therefore there
can be no multiplicity of proceedings if both actions are maintained
separately. That as the relief sought in both actions is also distinct,
there can be no risk of conflicting judgments.
It is the intended 2nd Defendants submission that although both
actions arose from the same event, the intended 2d Plaintiffs have
not however shown how the questions of law and fact herein are
related to the questions of law and fact under Cause No.
2013/HP/0759. The intended 2nd Defendant contends that, the
fact that the Plaintiff and intended 2nd Plaintiffs in casu are
represented by different Advocates, affects the application for
consolidation. In support of this contention, the Court was referred
to Order 4 Rule 9 (2) of The Rules of the Supreme Court2, which
provides that: "...There may, however, be further circumstances which will
militate against an order being made... Moreover, as one firm of
solicitors will usually be given the conduct of the consolidated
action on behalf of all plaintiffs, it is generally impossible to
consolidate actions in which different solicitors have been
instructed unless all plaintiffs agree that one firm of solicitors
shall act on their behalf..."

In casu, the Plaintiff is represented by Messrs. Mainza & Company,
whereas the intended 2nd Plaintiffs are represented by Messrs.
Inambao, Chipanzhya & Company. The intended 2nd Defendant
submits that there has been no indication in the application for
consolidation to the effect that if the Court were to make an order
R21
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for consolidation, only one of the firms would represent the
Plaintiffs and it is therefore impossible to consolidate the two
causes as prayed. He further submits that on the foregoing, the
principles for consolidation of actions has not been met and on this
basis the intended 2nd Plaintiffs application ought to fail.
On the principle advanced that consolidation is a convenience
measure intended to save time and costs, the intended 2nd
Defendant submits that the intended 2d Plaintiffs have not
demonstrated how their application for consolidation will save time
and costs. That to the contrary the application herein is likely to
derail these proceedings as the action under Cause No.
2013/HP/0759 currently awaits two rulings from the learned
Madam Justice Sitali on applications to strike out affidavit for
irregularity and for an order to stay proceedings pending
determination of concurrent criminal proceedings and therefore the
proceedings in casu, will merely be delayed as a result of an order
for consolidation. On the foregoing, the intended 2'' Defendant
contends that no costs will be saved by consolidating the two
causes and therefore consolidation of the two actions cannot be
said to be a convenience measure.
On the application for Joinder, the intended 2d Defendant argues
that having established that the two causes cannot be consolidated,
it will not be necessary to join the intended 2nd Plaintiffs to the
action in casu, because they have already sued the Post Bus
Company in Cause No. 2013/HP/0759, thus their joinder herein
would result in a multiplicity of actions over the same subject
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matter and abuse of Court process. To support this contention, the
Court was referred to the case of Kelvin Hang'andu and Company
(A Firm) vs. Webby Mulubisha8 , where the Supreme Court in

reference to the unreported case of Muimui vs. Chanda9 stated at
page 94 that: "Once a matter is before Court in whatever place, if that process is
properly before it, that Court should be the sole Court to adjudicate
all issues involved, all interested parties have an obligation to
bring all issues in that matter before that particular Court without
resorting to forum shopping in other Courts. This is abuse of
process which should not be acceptable..."

The Court was also referred to the case of Development Bank
Zambia and Another vs. Sunvest Limited and Another10 , where
it was held at page 188 that: "We also disapprove of parties commencing a multiplicity of
proceedings and indeed a multiplicity of actions over the same
subject matter."

It is the intended 2nd Defendant's submission that it is an abuse of
the process of the Court for the intended 2nd Plaintiffs to attempt to
join themselves to this action merely as an attempt to escape the
pending rulings and fast track the outcome of their claims. That
there is no basis for the intended 2nd Plaintiffs to be joined to this
action as they already have a claim against, inter alia, the Post Bus
Company before a competent Court. It is his prayer that the
intended 2nd Plaintiffs' application for an order for joinder and to
consolidate matters be dismissed with costs to the Defendants.
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I scheduled the matter for hearing of the intended 2nd Plaintiffs'
application for joinder and consolidation of matters on 61h May,
2017. The Notice of Hearing was issued and served on the
Advocates of all interested parties. On the return date, only
Counsel for the Plaintiffs and intended 3rd Defendant were in
attendance. There was no attendance by Counsel for intended 2''
Plaintiffs, the Defendant and intended 2'' Defendant. Since no
reason was advanced for their absence, I proceeded to hear the
matter and to consider the intended 2 Plaintiffs' application on the
basis of the Affidavits and skeleton arguments that were on record.
At the said hearing, Learned Counsel, Ms. Kaoma, who was
standing in for Mr. Mainza, Counsel for the Plaintiff submitted that
the intended 3rd Defendant intends to raise preliminary issues,
which preliminary issues, the Plaintiff supports in totality and
would rely on the submissions on record.
Learned Counsel for the intended 3rd Defendant Mrs. Findlay raised
the preliminary issues as contained in the intended 3rd Defendant's
Notice to raise preliminary issues filed herein on 12th May, 2016
and relied on the Affidavit in Support of the preliminary issues filed
herein on 12th May, 2016, which was deposed to by Chisanga Lenka
Kasonde an employee of Messrs. D. Findlay & Associates, Advocates
for the intended 3d Defendant. In the said Affidavit, it is deposed,
inter alia, as follows: 1. That the matter herein was commenced by the Plaintiff against the
Defendant and that by way of Order for Leave to Issue and Serve
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process outside the jurisdiction, the intended 2nd Plaintiffs sought to
enjoin the intended 3rd Defendant to the proceedings herein;
2. That the intended 2nd Plaintiffs did not obtain an Order for leave to
issue and serve process on the intended 3rd Defendant before this
Honourable Court, when the intended 2nd Plaintiffs are aware that
the intended 3rd Defendant is based outside jurisdiction in South
Africa,
3. That in an attempt to illustrate proper service, the intended 2'
Plaintiff served the application for Joinder and Consolidation on
Messrs. D. Findlay & Associates as alleged Advocates for the
intended 3rd Defendant, without firstly enquiring if the said firm had
instructions to receive process in a different matter and further,
without notice on record indicating that the said firm acts on behalf
of the intended 3rd Defendant;
4. That the intended 2nd Plaintiffs have cited the intended 3rd
Defendant as a party to the proceedings herein where there is no
application before the Court for joinder as a party of the intended 3rd
Defendant;
5. That the cause of action herein is statute barred as the intended 21w1
Plaintiffs cannot seek to join the intended

3rd Defendant to

proceedings more than three years after the cause of action accrued;
and
6. That given the foregoing, the proceedings were not adequately
served on the intended 3rd Defendant.

Mrs. Findlay's submissions made viva voce, were that the Court
Order for Substituted Service obtained under Cause No.
2013/HP/0759, which the intended 2nd Plaintiffs exhibited as
"MCI" in their Affidavit in Opposition of Notice of intention to raise
preliminary issues filed herein on 14th June 2016, was not
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appropriate to deal with service of Court process on the intended 3rd
Defendant who is based out of jurisdiction in the Republic of South
Africa. The said Ex-Parte Order of leave to serve process out of
jurisdiction by substituted service pursuant to Order X Rule 16
and 17 of The High Court Rules' obtained under Cause No.
2013/HP/0759 was obtained before the Deputy Registrar on 8th
July, 2016 and it reads as follows: "UPON HEARING Counsel for the Plaintiffs
AND UPON READING the Affidavit of MAMBWE CHIPANZHYA flied herein
IT IS ORDERED that leave to serve process out of jurisdiction by
substituted service by way of an advertisement in a daily newspaper of
wide circulation in the Republic of Zambia BE and is HEREBY GRANTED.
IT IS FURTHER ORDERED that the costs of and incidental to this
application be in the Cause."

Mrs. Findlay referred the Court to Order X of The High Court
Rules', which makes provision for leave to serve process out of
jurisdiction. Mrs. Findlay also repeated the issues as raised in the
intended 3rd Defendant's Notice of Intention to raise preliminary
issues, which have already been stated above. She moved the
Court to dismiss the intended 2' Plaintiffs' application for joinder
and consolidation of matters. In addition to Mrs. Findlay's viva
voce submissions, her Learned Co-Counsel Mr. Mwanashiku
submitted that even though the intended 2nd Plaintiffs have made
reference to the fact that the intended 3rd Defendant responded to
the advert that was placed in the daily newspaper in Zambia, it is
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irrelevant as the rules of service were not complied with in the first
place. He also submitted that since the intended 2nd Plaintiffs are
not yet parties to the action in casu, they cannot apply to
consolidate both matters.
I have considered the preliminary issues raised by the intended 3rd
Defendant, the Affidavit evidence of all parties herein, the
arguments and authorities filed herein and the submissions by
Learned Counsel for all the Parties, for which I am grateful.
The intended 2nd Plaintiffs seek an Order for leave to join a party to
the proceedings herein and consolidation of the two causes namely
Cause No. 2013/HP/0591 and Cause No. 2013/HP/0759 on
grounds that the facts and relief being sought by the parties in both
causes are the same. Further that the Defences and Counter-claim
by the Defendants to the action in both causes are the same. The
intended 3rd Defendant has responded by raising preliminary
issues, which I will now consider in the manner that they have been
raised.
In the first issue raised, the intended 3rd Defendant wants this
Court to determine whether the Order for leave to serve process out
of jurisdiction obtained on the 8th July, 2013 under Cause No.
2013/HP/0759 enables the intended 2'' Plaintiffs to properly effect
service on the intended 3rd Defendant in the Republic of South
Africa when the said Order indicates that substituted service shall
be by way of an advertisement in a daily newspaper of wide
circulation in the Republic of Zambia. The first issue raised by the
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intended 3rd Defendant is not properly before this Court as I do not
have conduct of Cause No. 2013/HP/0759 where the Order for
Substituted Service was issued. I cannot begin to determine an
issue that is not before this Court. The two causes 2013/HP/0759
and 2013/HP/0591 have not been consolidated yet and as such
this issue can only be determined by the Court that has conduct of
the record in which the Order of substituted service was granted. It
is my considered view that if the intended 3rd Defendant is
dissatisfied with the Order granted in Cause No. 2013/HP/0759, it
has the option of exercising its right to make the necessary
application before the Court with the conduct of the matter. On the
foregoing reason, this issue raised by the intended 3rd Defendant is
without merit and fails.
The second issue raised by the intended 3rd Defendant is whether
the two applications for joinder and consolidation can be heard
simultaneously by the Court herein when the application for
consolidation is premised on the assumption that the Court will
grant an Order for Joinder of the intended 2nd Plaintiffs. As can be
seen from the history of this case, which has been on the cause list
since 2013, the Court was faced with multiple applications. There
is nothing that stops a party from making combined applications
and the discretion to hear such applications lies with the Court
with conduct of the matter.

In casu, I directed that the combined

application be heard simultaneously with the notice of intention to
raise preliminary issues, as they were interrelated. I gave priority to
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the hearing of the preliminary issues. Accordingly, this issue raised
by the intended 3rd Defendant is without merit and also fails.
The third issue raised by the intended 3rd Defendant is whether the
intended 2nd and 3rd Defendants are properly cited as parties to the
proceedings herein when the application currently before the Court
does not include a prayer in the Summons for the Joinder of the
said intended 2nd and 3rd Defendants to be joined to the proceedings
herein. As I earlier stated, there has not been any order by this
Court to join the intended 2nd and 3rd Defendants to this action.
The non-joinder application that the Defendant filed herein on 23rd
September, 2013 was struck out with liberty to restore within 14
days from 241h January, 2014. The record shows that the said
application was never restored to the active cause list. Accordingly,
the intended 2nd and 3rd Defendants are not parties in casu.
Therefore, the third issue raised by the intended 3rd Defendant is
also without merit and it fails.
The fourth issue raised by the intended 3'' Defendant is whether
the application by the intended 2nd Plaintiffs is properly before this
Court when the action is Statute barred. The road traffic accident
which occasioned the proceedings in casu, occurred on 7th
February, 2013 and the Writ of Summons in casu, was taken out on
6th May, 2013. The intended 2nd Plaintiffs application for joinder is
dated 29th March, 2016. While the intended 3rd Defendant argues
that the application by the intended 2nd Plaintiffs is statute barred,
the intended 2nd Plaintiffs, on the other hand, argue that it is not
statute barred, if we take into account the date of accident which
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occasioned these proceedings and when the Writ of Summons was
taken out.
Having considered the arguments, it is my considered view that
Order 15 (6) (2) (B) (ii) of The Rules of the Supreme Court2
provides good guidance on the powers of the Court to order Joinder
of a party. It states clearly that an application for Joinder may be
granted at any stage of the proceedings and that this may be so
done on such terms as the Court thinks just. And that any person
who may be affected may be joined to the matter if in the opinion of
the Court, it would be just and convenient. The rationale for this is
to allow the Court to determine all matters in dispute in one cause
and is thus meant to prevent multiplicity of actions. However, it
must be borne in mind that this power is discretionary. I refer to
the case of The Attorney-General vs. Tall and Another', which
provides guidance to the Court. The dictum in that case is
illustrative on the rationale that the power is clearly meant to
enable the Court to effectively determine all the matters in dispute
in one cause so as to avoid any further litigation on the same
issues. That case further shows that the Court has inherent
jurisdiction to make an order of Joinder in the interest of Justice.
I further refer to Order 15 Rule 6 (5) (a) of The Rules of the
Supreme Court2, which states that: "No person shall be added or substituted as a party after the expiry
of any relevant period of limitation unless either -
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(a)

the relevant period was current at the date when proceedings
were commenced and it is necessary for the determination of
the action that the new party should be added, or
substituted, ..."

In casu, the application to join the intended 2nd Plaintiffs was made
on 29th March, 2016, over three years after the proceedings had
already commenced. The Law Reform (Limitation of Actions)4, in
amending The Limitation Act9, states that: "In its application to the Republic, the Limitation Act, 1939, of the
United Kingdom, is hereby amended as follows:
(a)

by the insertion of the following proviso at the end of
subsection (1) of section 2:
Provided that, in the case of actions for damages for
negligence, nuisance or breach of duty (whether the duty
exists by virtue of a contract or of provision made by or under
a statute or independently of any contract or any such
provision) where the damages claimed by the plai ntiff for the
negligence, nuisance or breach of duty consist of or include
damages in respect of personal injuries to any person, this
subsection shall have effect as if for the reference to six
years there were substituted a reference to three years."

This amendment clearly shows that, if the claim for damages for
negligence includes, or consists of damages in respect of personal
injuries to any person, then the limitation period reduces from six
years to three years. Otherwise, the limitation period remains six
years. What is required of this Court is to determine in casu,
whether the intended 2nd Plaintiffs are within the limitation period
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at the time they decided to join as 2nd Plaintiffs. The Writ of
Statement in casu, clearly shows that the accident that gave rise to
this action occurred on 7th February, 2013. The intended 2nd
Plaintiffs decided to apply to join as 2nd Plaintiffs on 29th March,
2016. Essentially, this means that, there had been a period of
twelve (12) days after the expiration of the limitation period if the
claim included or consisted of damages for personal injuries. The
Writ of Summons filed by the Plaintiff in casu, on the 6th May, 2013
shows that the claim is for loss of damages for personal injuries by
the Plaintiff on 7th February, 2013 whilst travelling on the
Defendant's bus.
Accordingly, the intended 2nd Plaintiffs were out of time to apply to
join themselves as 2nd Plaintiffs as they are not within the time
stipulated in the Statute of Limitation Act of England

as

amended by our own Limitation Act4. The intended 2nd Plaintiffs
cannot be joined to the proceedings in casu as they are caught up
in the provisions of Order 15 Rule 6 (5) of The Rules of the
Supreme Court2 and The Limitation Act'. For the reason given
above, this issue raised by the intended 3'' Defendant succeeds.
I will now move on to consider the application by the intended 2nd
Plaintiffs for consolidation of the action in casu and Cause No.
2013/HP/0759. According to the intended 2nd Plaintiffs, the facts in
casu and Cause No. 2013/HP/0759, including the reliefs being
sought are the same. Accordingly, it was submitted that the two
actions ought to be consolidated to save costs and avoid multiplicity
of actions.
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The Plaintiff in casu, the intended 2nd and 3rd Defendants opposed
the application as can be seen from the recitation above. It was
stated by the intended 2nd Defendant that the cause of action in
casu is very distinct to that under Cause No. 2013/HP/0759, the
latter of which was founded on The Fatal Accidents Act7.
Further, that the intended 2nd Defendant is not a party to the
matter in casu.

The intended 2nd Plaintiffs and intended 2'

Defendant filed herein skeleton arguments to augment their
arguments, which I will not repeat here as they have been
recapitulated above.
Order III Rule 5 of The High Court Rules', states as follows: "Consolidation of causes or matters
Causes or matters pending in the Court may, by order of the Court
or a Judge, be consolidated, and the Court or a Judge shall give
any directions that may be necessary as to the conduct of the
consolidated actions."

Order 4 Rule 9 of The Rules of the Supreme Court2 provides as
follows: "Consolidation, etc., of causes or matters
(1)

Where two or more causes or matters are pending in the same
Division and it appears to the Court (a)

that some common question of law or fact arises in both

or all of them, or
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(b)

that the rights to relief claimed therein are in respect
of or arise out of the same transaction or series of
transactions, or

(c)

that for some other reason It is desirable to make an
order under this paragraph the Court may order those
causes or matters to be consolidated on such terms as it
thinks just or may order them to be tried at the same
time or one immediately after another or may order any
of them to be stayed until after the determination of
any other of them.

(2)

Where the Court makes an order under paragraph (1) that
two or more causes or matters are to be tried at the same
time but no order is made for those causes or matters to be
consolidated, then, a party to one of those causes or matters
may be treated as if he were a party to any other of those
causes or matters for the purpose of making an order for
costs against him or in his favour.

It is clear from the foregoing orders that this Court does have
jurisdiction to order the consolidation of actions as long as the
requirements set out by Order 4 Rule 9 of The Rules of the
Supreme Court2 are met. As such, this application is therefore
properly before me except that I have now to determine whether or
not it has satisfied the requirements set out in the said Order 4
Rule 92 to enable me to grant the Order as prayed or not. This
Court may order those causes or matters that have met the said set
requirements to be consolidated on such terms as it thinks just,
order them to be tried at the same time or one immediately after

R34 I P a g e

another, as it thinks just or may order any of them to be stayed
until after the determination of any one of them.
In order for me to ascertain if the said set requirements have been
made, I will have to examine the claims as endorsed in the Writs of
Summons and facts of the two cases as highlighted in the
Statements of Claims. Following such examination I will be in a
position to determine whether the actions arise from the same or
series of transactions and or if there are common questions of law
and fact in the two actions. I have perused the claims endorsed in
the Writ of Summons and the Statements of Claims in both
matters, which I will not repeat here as they have been
recapitulated above.
The issue is whether the actions arise out of a series of the same
transaction and whether there is a common question of Law and
fact to be tried.
The intended

2nd Defendant's contention, in opposing the

consolidation, is that the action in casu is very distinct to Cause No.
2013/HP/0759, which was constituted under The Fatal Accidents
Act7 and that failure to prove any one of the elements under The
Fatal Accidents Act7 is fatal to the entire cause of action, which
fatality would in turn impact the whole consolidated action as it
would be absurd to have the two actions proceed separately when
consolidation was granted in the first place. In support of its
contention, I was referred to the learned authors of Charlesworth
on Negligence6 who opined on the nature of an action under The
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Fatal Accidents Acts7 and stated at Para 1201 that The Fatal
Accidents Act7 : "gives a new cause of action, which is not the same as the deceased
would have had if he had been injured and not killed. 'The
stature.. .gives to the personal representative a cause of action
beyond that which the deceased would have if he had survived,
and based on a different principle.' The principle on which it is
based is that giving to the dependants, for the financial loss they
have sustained through the death, statutory compensation payable
by the wrongdoer. Death is the cause of action. The damages
recoverable.., are measured by the loss his estate has sustained
by his death."

Based on the foregoing, the intended 2nd Defendant submits that
the action in casu can be contrasted from the one under Cause No.
2013/HP/0759 as they involve different principles and
considerations of law.

In casu, the action is against the carrier of

the Plaintiff who owed the Plaintiff as its passenger a duty of care
and the intended 2d and 3rd Defendants are not parties to this
action. In Cause No. 2013/HP/0759, the parties to that action,
apart from the 3rd Defendant Postbus Company Limited, are not
parties to the action in casu and it is founded on the provisions of
The Fatal Accidents Act7, as opposed to the action in casu. The
intended 2d Defendant further contends that the measure of
damages sought in casu, is that which would so far as money can
compensate, give the Plaintiff reparation for the wrongful act, while
under Cause No. 2013/HP/0759, the measure of damages sought
is the pecuniary loss suffered by the dependants in that action as a
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result of the death and that it follows therefore that the Court will
need to consider different standards, different questions of law and
reliefs in the two actions. It is also contended that the parties in
the two actions are not the same and therefore there can be no
multiplicity of proceedings if both actions are maintained. Further,
that as the relief sought in both actions are distinct, there can be
no risk of conflicting judgments.
In considering whether or not to consolidate matters where there
are two or more causes pending, the Court takes into account the
following: (i)

Whether there is some common questions of law or fact
arising in both of the causes;

(ii)

Whether the rights to relief claimed are in respect of or
arise out of the same transactions or series of
transactions; and

(iii)

If it is desirable for some reason to make an Order of
consolidation.

The purpose of consolidation of actions is to save costs and time. I
refer to the notes appearing in the case of Hilde Marchant vs.
Ford, Peter Davies Ltd, The Guernsey Star & Gazette Company
Ltd and McLegan & Cumming (sued as a Firm) Walter
Marchant vs. Same12, where it was stated that: "The consolidation of actions is very largely a matter of discretion,
but the guiding principle must be the convenience of such a course
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to the parties and the court, and the saving of costs by avoiding
the necessity of going over the same ground twice."

In my view, the determining factor is whether there are common
questions of law or fact or whether the reliefs sought arise from the
same transaction. I refer to the case of Payne vs. British Time
Recorder Company13, where the Court at page 16 stated that: "Broadly speaking, where claims by or against different parties
involve or may involve a common question of law or fact, bearing
sufficient importance in proportion to the rest of the action to
render it desirable that the whole of the matters should be
disposed of at the same time, the court will allow the joinder of
plaintiffs or defendants, subject to its discretion as to how the
action should be tried."

In casu, the parties are Ngambo Michelle Chingandu as Plaintiff and
Postbus Limited as Defendant and the Plaintiff seeks from the
Defendant the following: i.

Damages for personal injuries by the Plaintiff on 7th February, 2013
whilst travelling on the Defendant's bus;

ii.

Payment of the sum of K90,996.00 being special damages;

iii.

Interest on (i) at the commercial bank lending rate;

iv.

Costs of the proceedings;

U.

Any other relief the Court may deem fit.

Under Cause No. 2013/HP/0759, the parties are Mathews Nkhoma
and Clarence Nkhata (suing as Joint Administrators of the Estate of
the late Masauso Nkhata) as Plaintiffs and Van Eden Abraham,
Hermis Transport Limited and Postbus Company Limited as 1st
Defendant, 2x Defendant and 3rd Defendant respectively. The
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Plaintiffs in this cause seek from the Defendants the following
reliefs: Damages

i.

(a)

Under the Fatal Accidents Act 1976, as amended;

(b)

For bereavement under the Fatal Accidents Act 1976,

as

amended;
On behalf of the Estate of the deceased under the Law Reform

ii.

(Miscellaneous Provisions) Act 1934, damages following his death on
the 7th day of February, 2013 caused by the negligence and/or
breach of statutory duty of the Defendants, their servants or agent
at a place opposite Patel's Farm about 3 kilometres south of the John
Chinena Trading Area along the Great North Road;
Interest on the sums found to be due at such rate for such period as

iii.

the Court may deem fit;
iv.

Costs.

The Defence of the Defendant in casu is essentially the same as its
Defence in Cause No. 2013/HP/0759, where it has been cited as
the 3rd Defendant. In casu, there is no cause of action raised by the
Plaintiff against the intended 2d and 3'' Defendants.
Having stated the reliefs claimed and facts surrounding the claims
above, I will now proceed to determine firstly whether a common
question of law and fact arises in the two actions and secondly
whether the causes of actions arise from the same transaction or
series of transactions.
As regards the first issue of common question of law and fact, I find
that the questions of law and fact that arise in the two actions are
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not the same and are distinct. In casu, the Plaintiff claims from the
Defendant damages for personal injuries suffered on 7th February,
2013 whilst travelling on the Defendant's bus as well as special
damages. This action is solely against the Defendant Postbus
Limited and the facts are that the Plaintiff is alleged to have
suffered injuries when the bus of the Defendant, driven by the
Defendant's driver collided with a truck. It is alleged that the
Defendant's driver negligently drove the bus.

In casu, the Plaintiff

has not cited the intended 2nd and 3rd Defendants and has not
raised any claims against them. Therefore, the questions that I
shall be called upon in this action to determine is whether or not
the driver of Defendant Postbus Limited negligently drove the bus
and whether the Plaintiff is entitled to damages from the Defendant
Post Bus Limited. The measure of damages sought in casu is that
which would so far as money can compensate give the Plaintiff
reparation for the wrongful act. This is quite distinct from the
question to be determined in the action under cause number
2013/HP/0759 which is founded on the provisions of The Fatal
Accidents Act7, for the determination of whether or not the
Plaintiffs who are administrators of the estate of the late Masauso
Nkhata are entitled damages from the three Defendants Van Eden
Abraham, Hermis Transport Limited and Postbus Company Limited
following the death of Masauso Nkhata caused by the negligence
and/or breach of statutory duty of the Defendants, their servants or
agents. Further, in Cause No. 2013/HP/0759, the Plaintiffs will be
required to prove any one of the elements under The Fatal
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Accidents Act7 and failure to prove any one of the elements is fatal
to the entire cause of action. The measure of damages sought
under Cause No. 2013/HP/0759 is the pecuniary loss suffered by
the Plaintiffs in that action as a result of the death of Masauso
Nkhata.
After studying the claims, defences and counter-claims, I am of the
considered view that although both actions arose from the same
event, quite clearly, the Court will be required to consider different
standards, different questions of law and reliefs in the two actions
due to the fact that the action under Cause No. 2013/HP/0759 is
founded on the provisions of The Fatal Accidents Act7 , while in
casu, the action is founded on negligence. Clearly the questions of
law and fact to be determined by the Court in the two actions are
different and thus do not warrant the Order of Consolidation. I
therefore find no merit in this application as it relates to the
question whether or not the actions arise from common questions
of law and fact.
It was also the intended 2nd Defendant's contention that in casu, the
Plaintiff and the intended 2nd Plaintiffs are represented by different
Advocates, which would affect the application for consolidation. I
was referred to Order 4 Rule 9 (2) of The Rules of the Supreme
Court2, whose effect is that: "There may, however, be further circumstances which will militate
against an order being made... as one firm of solicitors will usually
be given the conduct of the consolidated action on behalf of all
plaintiffs, it is generally impossible to consolidate actions in which
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different solicitors have been instructed unless all plaintiffs agree
that one firm of solicitors shall act on their behalf..."

The intended 2nd Defendant argues that in casu, the Plaintiff is
represented by Messrs. Mainza & Company, whereas the intended
2nd Plaintiffs are represented by Messrs. Inambao, Chipanzhya &
Company and that there has been no indication in the application
for consolidation to the effect that if the Court were to make an
Order for Consolidation, only one of the firms would represent the
Plaintiffs. Although the Plaintiff in casu, did not file any Affidavit in
opposition to the intended 2'' Plaintiffs' application for joinder and
consolidation of actions, at the hearing of this matter, Counsel for
the Plaintiff, made it clear that the Plaintiff totally supports the
preliminary issues that were raised against the intended 2d
Plaintiffs' application for joinder and consolidation of actions and
would rely on the submissions on record made against the intended
2nd Plaintiffs' application. This confirms the intended 2nd
Defendant's contention that there is no indication from the Plaintiff
in casu and the intended 2nd Plaintiffs of having one firm
representing the Plaintiffs. This being the case and in line with the
provisions of Order 4 Rule 9 (2) of The Rules of the Supreme
Court2,

which militates against consolidating in such

circumstances, it is impossible to order consolidation. Further, the
Affidavit evidence does not indicate that the Plaintiffs in the two
actions will all use one firm of advocates following the
consolidation. There can therefore be no consolidation given this
situation.
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In arriving at the finding I have made in the preceding paragraph, I
have considered that where special circumstances exist two actions
may be consolidated even where the Plaintiffs' advocates are
different, but this is tenable only where there is partial
consolidation as prescribed under Order 4 Rule 9 (2) of The Rules

of the Supreme Court2, which states as follows: So, for example, where there are several actions by different
solicitors, in which damages are claimed for personal injuries
occasioned in the same accident, it may be possible to consolidate
the actions up to the point of where the issue as to liability is
decided giving the conduct of the action up to that point to one
Plaintiffs solicitor, and leaving the actions separate upon the
issue as to quantum of damages."

I am of the considered view that the circumstances in the two
actions under consideration do not merit such treatment and
neither have the intended 2nd Plaintiffs, in making this application,
sought on order for partial consolidation.
I have also considered the authorities cited by Counsel for the
intended 2nd Plaintiffs on consolidation of actions in articulating
arguments in support of the application. I endorse the principles
contained in the authorities but the same are not applicable to this
case, in view of my finding that it is not suitable for consolidation.
I now turn to the question whether or not the rights to relief
claimed in the actions arise from or are in respect of the same
transaction or series of transactions.

As a starting point I

acknowledge the fact that both the action in casu and the one under
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Cause Number 2013/HP/0759 have a common parentage because
they both trace their genesis from the accident of 7th February,
2013. The deceased, Masauso Nkhata, on whose estate's behalf the
Plaintiffs in Cause Number 2013/HP/0759 have brought the action
and the Plaintiff in casu were both passengers on the bus belonging
to Postbus Limited, the Defendant in casu and 3rd Defendant in
2013/HP/0759. The matter however, does not end there as it
relates to the action under Cause Number 2013/HP/0759. In
Cause Number 2013/HP/0759, the Plaintiffs have alleged that the
deceased's death was caused by the negligence and/or breach of
statutory duty of the three defendants or their agents. The
Plaintiffs' action under that cause is founded on the provisions of
the Fatal Accidents Act7 which, in my considered view, is a
separate and distinct claim all together as opposed to the action in
casu which is founded on negligence and is against one party only,
the Post Bus Limited. I agree with the submission of the intended
2nd Defendant, who referred this Court to the learned authors of
Charlesworth on Negligence6 . According to the learned authors,
an action under the Fatal Accidents Acts7 gives a new cause of
action, which is not the same as the deceased would have had if he
had been injured and not killed. For purposes of clarifying the
foregoing, my finding is that the action in Cause Number
2013/HP/0759 arises from the death of the deceased, while the
action in casu arises from the injuries sustained by the Plaintiff.
The two actions involve different principles and considerations of
law. These transactions cannot therefore be said to be one and the
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same transaction nor are they a series of the same transaction and
for this reason the application fails on this ground as well.
By way of conclusion, having found that the application by the
intended 2nd Plaintiffs lacks merit, I accordingly dismiss it. In the
circumstance of this case and since there is partial success by the
intended 3rd Defendant on the preliminary issues that were raised, I
order that each party bears its own costs. I further direct that the
cause in casu comes up for a Scheduling Conference to chart the
way forward on 17th day of October 2017 at 09:00 hours.
Leave to appeal is granted.
Delivered at Lusaka the 4k" day of September, 2017.

P. K. YANGAILO
HIGH COURT JUDGE
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