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For the Plaintiffs
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2. American Cynamid v Ethicon Limited 91975)A.0 316
Legislation Referred To:
1. High Court Rules, Chapter 27
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By this application, the Plaintiffs seek an order of interim
injunction pursuant to Order 27 Rule 1 of the High Court Rules to
restrain the 1st and 4th Defendants from holding office because they
were dismissed by Teaching Service Commission but are still
holding on to PROTUZ offices.

The evidence of the Plaintiffs was tendered by an Affidavit,
which disclosed that on 31st October, 2017, the 1st Defendant was
dismissed from the public service by the Teaching Service
Commission as a teacher as shown in the exhibit marked "CL-1."
In consequence, the 1st Defendant contested his dismissal by way of
application for judicial review but his action was not successful as
shown in the exhibit marked "CL-2."

Sometime between October and November 2017, the 1st
Defendant applied for a job as a teacher at Twinkle Star School and
was appointed on 7th November, 2017 for a period of 3 years as
shown in the exhibit marked "CL-3." Following his appointment
and without the sanction of the National Executive Committee
(NEC), the

1st Defendant entered into a Memorandum of

Understanding with the School, which was purportedly signed by
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the President on behalf of the Union. It was to take effect on 23rd
June, 2016 as shown in the exhibit marked "CL-4."

According to the evidence, the NEC was unaware of the
Memorandum of Understanding between the School and the Union
negotiated by the 1st Defendant. It called for a meeting on 161
November, 2017 to review the 1st Defendant's position as General
Secretary after he had been dismissed from the public service.
However, it resolved to maintain him in office until the matter was
disposed of in Court as shown in the exhibit marked "CL-5." On 4th
January, 2018, the Labour Commissioner wrote a letter to the
President of the Union and told him that the 1st Defendant could
not continue as General Secretary because of his dismissal and his
employer Twinkle Star School had no Recognition Agreement with
the Union.

As a result, the 1st Defendant wrote to Twinkle Star School on
8th January, 2018, where he terminated his employment because
the school did not have a Recognition Agreement with Professional
Teachers Union of Zambia (PROTUZ). Owing to the Defendant's
illegal occupation of office, the Labour Commissioner gave a notice
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of cancellation of PROTUZ's Certificate of Registration on 15th
January, 2018 and the NEC members only learnt about it when he
summoned them to his office.

On several occasions, the NEC members wrote to the President
of the Union to resolve the issues in the Union but the 1st
Defendant ignored all the correspondence. He chose to continue
operating from the Union offices and accessing Union funds as
shown in the exhibit marked "CL-7." To-date, the 1st Defendant has
continued to masquerade and write letters to some Provincial
officers, revoking their appointments as shown in the exhibit
marked "CL-8."

The 4th Defendant was dismissed from employment by the
Teaching Service Commission between July and November, 2017,
and she lost her right to represent teachers in any capacity in the
Union as shown in the exhibit marked "CL-9." In an effort to keep
the 4th Defendant in office, the 1st, 2nd and 3rd Defendants created a
position of Director Finance, which is not provided for in the
Union's constitution. Further, the President of the Union, in
supporting the Defendants wrote letters to selected members of the
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NEC where he suspended or expelled them as shown in the exhibit
marked "CL-b."

The Plaintiffs stated that the President of the Union acted
ultravires the constitution because he does not have that
disciplinary mandate. It is preserved for the disciplinary committee,
which acts upon recommendations by the NEC ratified by the
National Council. The Plaintiffs prayed to Court for an order of
interim injunction.

In opposing the application and by an Affidavit sworn by
Kangwa Musenga, the Defendants contended that the 1st, 3rd and
4th Plaintiffs could not sue them in their former capacities as
officials of PROTUZ. They were expelled officials whilst the 2nd and
5th Plaintiffs were on suspension and the 6th Plaintiff on disciplinary
charge. Kangwa Musenga notably stated that he was challenging
his dismissal from the Civil Service in Court under cause no.
Kangwa Musenga v Attorney General and Teaching Service
Commission - COMP/IRCLK/26/2018 as shown in the exhibit
marked "KM 1."
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He had earlier challenged his dismissal under judicial review
and commenced his matter correctly in the Industrial Relations
Division. Since his matter is in Court, he contended that he
legitimately remains as General Secretary of PROTUZ according to
the NEC decision.

He also contended that the Labour

Commissioner's decision was wrong at law because he appealed his
dismissal by the Teaching Service Commission and terminated his
employment with Twinkle Star School. This is shown in the exhibit
marked "KM2."

Kangwa Musenga further contended that a Memorandum of
Understanding is not a binding instrument and the PROTUZ has
signed several of them in the past. The Plaintiffs at the time of the
notice of cancellation of the Certificate of Registration had stopped
working and were not privy to the same. He stated that the
Plaintiffs wrote the letters marked "CL7" after it dawned on them
that they were going to be charged for disciplinary offences.

According to Kangwa Musenga, the Union Secretariat never
received the letters and only saw them in Court. The sum of
K69,500.00 claimed by the Plaintiffs was legally withdrawn and
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used for the National Executive Council meeting held on 21s'
January, 2018. It was equally accounted for. He also stated that
PROTUZ and the 4th Defendant never received the exhibited letters
of dismissal in the Plaintiffs' Affidavit. In any case, the Plaintiffs
were members of the NEC, which resolved according to Article 14 of
the PROTUZ Constitution to appoint the 4th Defendant, Director of
Finance as shown in the exhibit marked "KM3." He insisted that
the Plaintiffs' expulsions or suspensions were properly done by the
disciplinary committee and ratified by the NEC.

I have anxiously considered the application and the Affidavits
filed herein. The application raises the question whether I can
exercise my discretionary power to grant the Plaintiffs an order of
interim injunction against the 1st and 4th Defendants' continued
stay in PROTUZ offices?

It is trite law that injunctive relief is governed by principles
that have been stated in a plethora of authorities. These include
the case of Shell and BP (Z) Limited v Conidaris and Others',
where the Supreme Court stated that a person seeking injunctive
relief must demonstrate the following:
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"a)
A clear right to relief;
b) Irreparable damage and injury that cannot be atoned for by
damages; and
C)
A tilt of the balance of convenience in the Plaintiff's favour."

Further in the case of Shell and BP', the Supreme Court held
that:
" ... all the Courts need to do at the interlocutory stage is to be
satisfied that there is a serious question to be tried at the hearing
and that the Court has to interfere to preserve property without
waiting for the right to be finally established at the trial...."

It follows therefore, that in an injunction application, a Court
should not finally decide the rights of the parties. Rather, a Court
must merely be satisfied that there is a serious question to be tried
at the main hearing. The facts of a case must show that there is
probability that the Plaintiff is entitled to relief.

Thus, I have to firstly consider whether on the available
evidence, there is a serious question to be tried and if the Plaintiffs
are entitled to relief. The facts on record show that the Plaintiffs
have issue with the manner in which they were suspended or
expelled from PROTUZ. They also have issue with the 1st and 4th
Defendants continued stay in office after they were dismissed by the
Teaching Service Commission. The 1st and 4th Defendants on the
other hand, argue that they are entitled to hold office particularly in
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the case of the 1st Defendant who has challenged his dismissal in
the Industrial Relations Division. Further, the

1st and 4th

Defendants claim that the Plaintiffs were part of the NEC decision
that retained them in office and should not demand their removal.
In my view, there is clearly a dispute between the parties, which
cannot be determined at this interlocutory stage but rather at trial.

The second issue to consider is whether the Plaintiffs would be
adequately compensated by an award of damages should they
succeed at trial. In American Cynamid v Ethicon Limited2, the
Court stated that if damages would be adequate remedy, and the
Defendant would be in a financial position to pay them, no interim
injunction should normally be granted. The Court also stated that
as a general rule, damages are often an adequate remedy for an
applicant in claims of breaches of contracts including contracts of
employment.

In the present case, the contention of the Plaintiffs hinges on
their expulsions or suspensions effected in January, 2018
according to exhibits "CL-8 (1) - (ii)". One of the reliefs sought is an
order for the 1st and 4th Defendants to reimburse the Union the
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emoluments they have been receiving. In my view, the question of
the return of funds is central to this dispute. Therefore, if the
Plaintiffs were to succeed at trial, I am of the view that an award of
damages would be adequate.

The Plaintiffs' Affidavit, exhibit "CL-5", paragraph 5, shows
that they were part of the NEC decision, which retained the 1st and
4th Defendants in office. This situation remains on the ground. In
my view, if I proceeded to grant the order of interim injunction, then
I would be altering the circumstances of this case in that the 1st and
4th Defendants would be denied access to their offices. Their stay
in office is a key point of the dispute between the parties. Therefore,
pronouncing myself in such manner at an interlocutory stage would
amount to determining the dispute between the parties. This is not
the purpose of injunctive relief.

Accordingly, I decline to grant the Plaintiffs an order of interim
injunction and dismiss this application. I award costs to the
Defendants to be taxed in default of agreement.
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Dated this 15th day of June, 2018.
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M. Mapani-Kawimbe
HIGH COURT JUDGE

